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Appendix H:
Clinical Practice
Guidelines

and

Malpractice Liability

linical practice guidelines have been

hailed as tools that can help reduce defen-

sive medicine, improve the quality of care,

and protect health care providers from un-
predictable liability by clarifying the legal stan-
dard of care (59,101 ,1£8). Medical professional
societies have been developing clinical practice
guidelines for some years now. In 1989, Congress
established the federal Agency for Health Care
Policy and Research (AHCPR), which is charged
with conducting medical effectiveness rescarch
and developing and disseminating national clini-
cal practice guidelines (249).

Despite high hopes in Congress and the Ad-
ministration and continuing enthusiasm among
academics for the clinical practice guidelines
movement (30,593, a number of factors are likely
to fimit the impact of guidelines on medical habil-
ity and physician behavior. This appendix ex-
amines the potential impact of clinical practice
guidelines on medical lability. First, it describes
the cxisting legal standard of care and the current

role of clinical practice guidelines in helping to
determine it. Second, it discusses Hmitations of
guidelines as legal standards of care. Third, it de-
scribes some state initiatives to promote the use of
guidelines in litigation. Finally, it comments on
the potential role of guidelines in bringing about
more cost-effective medical care as our health care
system struggles to contain €osts.

CURRENT USE OF GUIDELINES AS
LEGAL STANDARDS

Because they are more or less concise statements
of what the profession deems to be appropriate
care, clinical practice guidelines developed by
groups of physicians are clearly relevant evidence
of the legal standard of care, which is based on
customary practice. In fact, the development and
acceptance of national guidelines for hospital care
provided impetus for abandoning the strictly local
standard of care for hospitals in some jurisdic-
tions.  However, factors inherent in both the legal

Yin this appendix. guideling refors 1o a clinical practice guideline itself, and siandard refers o the legal sundard of care. lu general practice.
as wel as in cerfain places in this appendin. these terms as well as others (e, g, paramelsr and protocol are used interchangeably.

Yu Cornfeldty Tongen, 262 NW. 7d 584 (Minn. 1977}, the appeals court determined that {he trial court had erred in not admitting Joint
Conymission on the Accreditation of Hospitals as evidence of the legal standsrd of care. Sec also Danting v. Charleston Communiry Heospital,

134 2 3262 HINE. 2 253 (4. 1965) (55).

144U
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system and in guidelines themselves limit the role
guidelines currently play in the litigation process.

The Legal Standard of Care

To prove that a medical practitioner committed
medical malpractice, a plaintff must establish:

1} that the provider owed a duty of care to the pa-
tient,

2} that the provider breached this duty by failing
to provide care that met the applicable srandard
of care for that practitioner under the specific
clreummstances,

3} that the patient sustained compensable dam-
ages, and

4) that the physician’s breach of duty was the
proximal cause of those damages.

It is in establishing the second clement, negligent
conduct, that clinical practice guidelines have a
potential role.

The applicable standard of care in a given case
15 established through expert testimeony. Both the
plaintiff and defense counsel call to the stand ex-
pert witnesses who testify as to what constituted
an appropriate level of care in the patient’s case
and whether or mot the defendant physician
breached this standard. Expert testimony is based
on the experience of the witnesses themselves as
weil as their knowledge of the literature (which
may include textbooks, journal articles, or clinical
practice guidelines); hence, the courts defer to the
medical profession rather than to some objective
or lay standard in determining the scope of a phy-
sician’s duty to a patient.” After testimony has
been delivered, 1t 13 up to the jury to decide whe-
ther or not the physician has breached the standard
of care, although in extreme cases the court may

take this decision away from the jury by directing
a verdict.

Until relatively recently, the legal standard of
care was articulated as a strictly local standard:

A physician is bound to bestow such reasonable

and ordinary care, skill, and diligence as physi-

cians and surgeons in good standing in the same
neighborhoed, in the same general line of prac-
tice, ordinarily have and exercise in like cases

{190).

Today, most Jurisdictions apply a national stan-
dard for medical specialists that allows plaintiffs
and defendants access to expert witnesses from
outside their locality.” The specific standard va-
ries from state fo state. In some jurisdictions, the
standard recognizes sifuational resource con-
straints--e.g., a practitioner would not be held li-
able for failing to perform a magnetic resonance
imaging study if no facilities were available (86).

Additional safe harbors under the customary
standard are the “respectable minority” rule,
which allows practices that deviate from the pro-
fessional norm as long as they are followed by a
respected minority of practitioners;5 and the “er-
ror in judgment” rule, which protects a physician
who chooses between two or more legitimate
courses of treatment (109).

How Guidelines Are Admitted
as Evidence
Courts generally bar written guidelines from be-
ing admitted as evidence under the hearsay rule,
which prohibits the introduction of out-of-court
statements as evidence (150). In these cases,
guidelines can only color the evidence to the ex-
tent that expert witness testimony reflects their
contents. Certain guidelines, however, may be ad-

"The professionally determined standard was chaflenged successfully in Hefling v Carev. 83 Wash. 2d 514, 519 P. 24 98 I (Wash. 1974).

in whichthe court rejected the professional standard for glaucoma sereening in favor of #s own higher standard. The precedent st by this case,

wiiich sparked conssderable concermin the provider community, has since been resiricted e apply (rely o situations of vhvious peghgence (83),

* Mast junisdictons apply a ational standard of cars for board-certified specialists, but a sigrificant number stil} apply a hocat standard
for general pracutioners. The most commonformulanon of the standard cermently is 2 modificd localny rule, which sequires physicians 1o picet

the standard +f physicians precticing i “the same or similar™ hxalhities (9).

S Gpp o g Chumbler o M Clare, 595 FL REA489 (6ih O 19740
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mitted mte evidence as “learned freatises,” a class
of staternents that are granted exception from the
hearsay rule in many jurisdictions {1 13). Federal
Rules of Evidence, which have been adopted in a
similar form by most states, define the “learned
treatise”™ exception as foliows:

. statements contained in published treatises,
periedicals, or pamphlets on a subject of history.
medicine, or other science or ard, established as a
reliable anthority by the testimony or admission
of the witness or by other expert testimony or by
judicial notice (150},

There is no hard and fast rule as to which guide-
lines have “reliable authority.” Guidelines reflect-
ing comprehensive analysis of scientific evidence
and broad consensus among members of the pro-
fession are likely candidates, but courts them-
selves are likely to defer 1o expert opinion regard-
g the scientific validity of a guideline rather than
make such judgments themselves (113}.6

Use of Guidelines in Establishing the
Legal Standard of Care

Once admutted as evidence of the legal standard of
care, guidelines do not carry greater legal weight
than any other expert testimony—i.c., they are not
regarded as definitive statements of the standard
of care. Once all testimony has been heard, 1t is left
to the jury to decide the applicabie legal standard
of care. Even when a guideline is quite explicit
and straightforward, it is not clear how much
weight it will be accorded by the jury. OTA knows
of no studies that have examined the reactions of
juries to the use of guidelines as evidence.

Under the current customary standard of care,
clinical practice guidelines can only influence the
standard to the extent that they are adopted into
common medical practice. The existence of a

guideline might not be persuasive if expert wit-
nesses testify that most physicians do not follow
it. In spite of extensive and focused guidelines de-
velopment m some areas of practice, physicians
are sometimes slow to incorporate them {1 32}
Additional incentives and dissemination factics
may. be needed to change physician behavior m
accordance with guidelines.

A recent study suggests that guidelines current-
Iy play only a small role in litigation but that this
role may be increasing { 100). The authors studied
guideline usc from the three different perspectives
in order to assess their use in the vartous phases of
medical malpractice litigation.

= A national review of all published court opin-
ions between 1980 and 1993 found only 32
cases in which the opinion indicated that guide-
lines had been used as evidence of the standard
of care.

» A review of a sample of 259 claims—both cpen
and closed—from two malpractice insurance
companies found that only 17 involved the use
of guidelines.

= In a random sample survey of medical malprac -
tice plaintiff and defense attorneys, 36 percent
of attorneys reported that they had at least one
case per year where guidelines played an im-
portant role. Moreover. 30 percent of attorneys
reported they felt the use of guidelines in litiga-
tion was increasing 1 06).

The study identified more claims mvolving the
use of guidelines by plaintiffs than claims involv-
ing the use of guidelines by defendants. In many
cases, attempts to use guidelines as proof or rebut-
tal of negligence or nonnegligence were unsuc-
cessful. The most frequently cited guidelines were
those published by the American College of Ob-
stetricians and Gynecologists { 100).

6 A recert U8, supreme Cour decision, Daubert v Merrell Dow Pharmaceuticals, {13 8, Ct IT786.0 2SL. B 2EAEY (1993 ) pives pudges

greater responsiniity for making ndependent judements of the scientific validity of evidence before it is admizred m cours. 1t s unclear how

.

this decision will affect [he admissibibiny of

away from relving solely on expert vpinionr tomake such judgments

of mical practice guidelines as evidenwr of the prifessionat

standard of Care bt irdoesherald a <haf
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BARRIERS TO THE USE OF

GUIDELINES AS LEGAL STANDARDS

One factor limiting the tmpact of guidelines 1n lti-
gation 15 that their language and form are often not
amenable to use as legal standards. Some guide-
lines offer several treatment options, while others
offer a single option bt do not hold 1t forward as
the only acceptable one. A typical guideline fre-
quently includes allowances for deviation based
on professional judgment.

Many medical societies consciously avoid the
use of words such as always and never when draft-
ing guidelines and avoid referring to their guide-
lines as standards for fear of potential adverse le-
gal consequences (232). AHCPR has also been
concerned with potential legal consequences of
guidelines development and has sought immunity
from civil hability for the members of its guide-
lines panels (2.54).

The American Medical Association (AMA)
shares these concerns about the legal implications
of guidelines. Although it encourages the devel -
opment and dissemination of practice guidelines
as a means of improving and further standardizing
the practice of medicine, the AMA resists the use
of guidelines as an absolute legal standard of care:

... the evidentiary value of practice parame-
ters will vary depending upon the origins and
content of the parameter and the circumstances
of the case. As a policy matter, this result seems
entirely appropriate. Rules of law, like parame-
fers, must maintain sufficient flexibilty to adjust
to the needs of the paricufar case. {e¢mphasis

added) {6}

The AMA endorses and encourages building flex-
ibility into guidelines in order to avoid “cookbook
medicine” {(6). Such flexibility may be warranted:
however, it may limit the usefulness of guidelines
m a legal context.

The vastness and complexity of medical
knowledge pose additional barriers fo the courts’

Clinical Practice Guidelines and Malpractice Liability | 143

ability to depend on practice guidelines. While it
may be possible to develop explicit criteria for
diagnosis and treatment of certain pathologies, the
current state of medical knowledge 1s insufficient
to support the development of explicit criteria for
the majority ofclinicalsituations(161 ). One study
estimated that there could be over 10 billion pos-
sible pathways for diagnosing common medical
problems (56). Adding treatment algorithms
would increase the number even further.

Even if good evidence were available on which
to base guidelines for a subset of medical condi-
tions. its complexity could be daunting in a court
of law. Court decisions could be complicated fur-
ther in cases where conflicting guidelines were
introduced into evidence. In a 1992 survey, a ran-
dom sample of state trial and appellate judges
ranked clinical practice guidelines third among 30
scientific topics on which they felt a need for
greater information {262). To satisfy this need, a
major project is currently under way to publish
“desk books” that will give judges guidance on the
evaluation of scientific evidence. However, be-
cause the medical community 18 still debating the
relative merits of different types of evidence on
the effectiveness of medical treatments,” it maybe
some time before judges have the tools necessary
to evaluate clinical practice guidelines from an
evidentiary standpoint,

Finally, the continuing evolution of medical
practice presents a challenge for efforts to keep
guidelines current. Some critics argue that the
adoption of rigid guidelines as legal standards of
care could hinder the development and adoption
of new medical technologies in the future.

INITIATIVES TO PROMOTE
LEGAL USE OF GUIDELINES

Today, clinical practice guidelines carry limited
evidentiary weight in medical malpractice litiga-
tion. To enhance the role of guidelines in the

TA cenvirent OTA sindy s reviewsng and ortsgueng micdical effecineness rescirch mwthodologies and the dvselopment and dissenuna-

tion of thise feserch resuli o praciboner, The study inciodes o revies of the sctivsties of the federal Agenoy tor Health Care Pohicy and

Rescarch
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courts, two different approaches could be taken.
One approach would be to give greater evidentiary
weight to certain guidelines in the litigation prog-
ess (e.g., by authonzing judges to exercise more
discretion with respect to admissibility of guide-
lines or by adopting certain guidelines under ad-
ministrative law). A mere passive approach
would be to continue current efforts in guidelines
development at the national fevel in the expecta-
tion that, over time, guidelines would figure in-
creasingly in medical malpraciice litigation.

The first approach requires legislative action.
In fact, such action was taken in the early 1970s as
a part of the Medicare Program. A provision of the
Medicare Act8 grants immunity from civii habil-
ity to practitioners who exercise “due care” in
complying with treatment criteria developed by
Medicare peer review organizations {PROS). Al-
though this provision has been on the books for
over iwo decades, it has never been invoked, prob-
ably because the criteria developed are not explicit
enough to be of much use in a legal context
(85, 116). Even if sufficiently explicit criteria were
available, legal scholars dispute how much addi-
tional protection the provision would confer be-
cause of a lack of clarity in the legislative lan-
guage {17, 116, 169). Another likely explanation
for the disuse of the Medicare provision 15 its link
to the PRO program, which has itself been the sub-
ject of considerable controversy and change since
the adoption of the immunity provision (85).

In recent years, however, several states have
passed legislation that may allow for greater use of
guidelines in determining the legal standard of
care. Four states—Maine, Florida, Minnesota,
and Vermont-—recently passed legislation that ac-
cords greater weight to certain guidelines in medi-
cal malpractice litigation.

Maine’s 5-year Medical Liability Demonstra-
tion Project, begun in 1991, makes state-devel-
oped guidelines admissible as a defense in medi-
cal malpractice proceedings (24 M.R.S. Sees.

SO See 1 32&7-6(c)

2971 et. seq. (1993)). The project’s goals mclude
reducing malpractice suit rates and insurance pre-
miums; reducing defensive medicine; reducing
variation in practice patterns; and containing
overall heaith care costs. Guidelines for selected
areas of practice in obstetrics/gynecology, emer-
gency medicine, radiology, and anesthesia were
developed by four medical specialty advisory
committees appointed by the Maine Board of
Registration in Medicine (see box H-1). Guide-
hines were developed in areas of practice where
defensive medicine was belicved 1o be extensive.

The statute permits physicians electing to par-
ticipate in the demonstration to use these guide-
lines as an affirmative defense in medical mal-
practice proceedings. Under the affirmative
defense provision, use of guidelnes as evidence is
no longer a matter of the judge’s discretion. If a
physician introduces the guideline as a defense, he
or she must prove only that the guideline was fol-
towed. In order to deny a physician this affirm-
ative defense, the plainti{f must either: 1 ) prove
that the physician did not follow the guideline, or
23 prove, through expert testimony, that the guide-
line is not applicable to the given case. If the plain-
tiff 1s unable to do this and the physician proves
that he or she comphlied, the physician is cleared of
lzabiiity.

Another provision of the Maine Statute prohib-
its plaintiffs from introducing a state guideline
info evidence in an cffort te prove that the physi-
cian’s performance was substandard {24 M. R. IS.
Sec. 2975 { 1993)). This provision was included to
allay fears on the part of physicians that the guide-
lines, instead of protecting them from hability,
would be used against them (212). Some critics,
hewever, claim that this provision may be subject
to challenge on state or federal constitutional
grounds because it sefectively denies plaintiffs the
use of evidence that may be critical to proving
malpractice (215). A hearing on such a constitu-
tional chatlenge would probably not occur for sev -
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Emergency Medicine

BOX H-1: Guidelines Adopted for Use in the Maine Medical Liability Demonstration Project

+ Criteria for performing cervical spine x-rays on asympiomatic frauma patients in the emergency

OO

« Checkiist for criteria to be met in accordance with federal statute before affecting a patient fransfer

Obstetrics and Gynecology
* Caesarean delivery for failure fo progress

* Assessment of fetal malurily prior lo repeat cesarean or elective induction of labor

= Management of singleton breech presentation

* Management of Intrapartum felal distress

* Antepartum management of prolenged pregnancy

* Hysterectomy for diagnosis of abnomal uterine bleeding in women of reproductive

diagnosis of leiomyomata
= Tocolysis

age or

« Diagnosis and management of eclopic pregnancy

* Management of perinatal herpes simplex virus infection

Anesthesiology
» Precperative  testing

« Preoperative, interoperative, and postoperative monitoring

Radiclogy
« Screening mammography
« Antepartum  ultrasound
» Cutpatient angiography
« Adult barium enema examination

SOURCE State of Maine Board of Regpstraken n Medicine Department of Professional and Financial Regulation, Ruie 02 373 chs
20 22 24 26 Medical Liabddy Demonstration Project—Specialty Practice Parameters and Risk Management Protocots

eral years. As of May 1994, the state’s largest
medical malpractice insurance carrier had only re-
ceived one claim for which the adopted guidelines
were potentially relevant (29).

Florida legislation in 1993 authorized a 4-year
demonstration project similar to that in Maine.
Cutcomes data on hospital patients collected
through a statewide mandatory reporting system
will be used to help develap “practice parameters”
for inpatient care. These parameters, as well as pa-
rameters for selected outpatient services, will be
deveioped by the Flonda Agency for Health Care
Administration in conjunction with relevant state

health professional associations and boards. Once
adopted under state rulemaking procedures. these
parameters will be admissible as an affirmative
defense in medical malpractice proceedings (Fla.
Stat. Sec. 408.02 (1993)). Unlike Maine, how-
ever, the Florida legislation does not bar plamtiffs
from trying to use the parameters to prove that a
physician’s care was substandard. A plaintiff
might be able to mtroduce the parameter as evi-
dence, but the parameter would not be accorded
greater weight than any other expert testimony.
Minnesota recently passed legislation that al-
lows guidelines developed or adopted by a special

Clinical Practice Guidelines and Malpractice Liability } 145
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state commission to be used as an absolute de-
fense in malpractice litigation (164).Like the
Maine statute, Minnesota’s law also bars the
ptaintiff from introducing the guideline as evi-
dence that the physician failed to meet the stan-
dard of care. As of May 1994, the first round of
guidelines had vyet to be developed (72).

Vermont’s approach 15 more moderate,
amounting to a change in the rules of evidence that
would allow a wider variety of guidelines--e. g,
guidelines developed by health care professional
groups, the federal government, or health care
institutions—to be directly admitted as evidence
of the standard of care by either the plaintitf or the
defendant in future mandatory medical malprac-
tice arbitration proceedings (18 V. S. A, part 9,
chapter 21, Sec. | { 1992)). This provision would
make it easier to introduce guidelines as evidence
but would not pive them legal weight any greater
than other expert testimony.

Maryland, in a departure from the strategies
adopted by other states, recently adopted legisla-
tion that mandates the development of state guide-
lines but explicitly prohibits them from being
introduced as evidence by any party in a malprac-
tice suit (Maryland, State House of Representa-
fives, House Bill 1359, enacted Apr. 13, 19933 A
few other states have passed legislation authoriz-
ing the development of guidelines and encourag-
ing consideration of their use in the future as legal
standards of care.

Some patient rights advocates may oppose the
approach taken by Maine and Minnesota because
it offers no safeguard against “bad” guidelines—
i.e., the plaintiff cannot contest the reasonableness
of the guidelines themselves ( 179). Some critics
contend that the use of guidelines as rigid legal
standards may be problematic due to the continual
evolution of medical practice and the inability of
written guidelines to reflect changes in a timely
manner (94},

State guidelines initiatives raise the potential
for conflict between national, state, and even insti-
tutional guidelines, For example, most of Maine’s
guidelines were based on mationally recognized
guidelines, but others were developed de novo by
Maine physicians (53} and could be construed as
setting a precedent for reconversion to a more lo-
cal standard of care. Guidelines developers in
Minnesota anticipate using national guidelines as
models and amending them if necessary to con-
form: to the realities of health care delivery in the
state (72). In Vermont, the statutory description of
guidelines could be interpreted as including even
written hospital protocols.

It will be some time before evidence of the ef-
fects of these state efforts is available. Some early
reports suggest that the Maine initiative has re-
duced defensive practices in selected areas (e.g.,
the use of cervical spine x-rays in the emergency
room) { 115). Given the modest nature of the
changes and the limited number of guidelines
adopted, however, it is unlikely that these pro-
grams will have much of an impact overall on the
practice of medicine. The extent to which Maine
and Minnesota’s programs will streamiine the hti-
gation process 13 also questionable. In both states,
expert testimony will still be required to establish
whether the guidelines are relevant to the case and,
because of the complicated nature of medical
practice, whether they were in fact followed. In
cases where several different guidelines can be
introduced as evidence, expert testimony may
also be necessary to determine which, if any, rep-
resents the legal standard of care.

PRACTICE GUIDELINES IN AN ERA

OF COST CONTAINMENT

Increasing concern over the costs of medical care
has sparked the introduction of cost as a factor in
medical decisionmaking (204). Costs as well as

*Iis unclear exactly how Minnesota's absoluse defense provision differs from Maine’s affirmanive defentse. The legat meaning may he
essentially the samet. o, the plaintlf most prove that the phy sician didn ‘¢ follise the gurdedine or that the gmdedine tsaot applicable wthe

specific cave inender tedeny the physician this avenue of defonse However wnif there has e been fest cases involving the guidehines, nreminas

unclear how exactly Bow jodges » HEimterpretthe shatutes (14
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effectiveness have been used as criteria by payers
and msututions to help decide which of two or
more diagnostic or tresiment alternatives to reim-
burse or use for a given condition—for example.
low versus high osmolar contrast media for radio-
logic diagnesis {103). AHCPR 18 now required 1o
constder cost implications when  developing
gurdehines (42 U.S.C. Sec. 206b-1 ¢1994)).

Fudges have traditionally been averse to accept-
ing the high cost{1o the provider) of performing a
procedure as a defense against medical malprac-
tice (168). A physician may refuse to accept 4 pa-
tent on the basis of that patient™s ability to pay
(48.98,143}1. However, once a physician has estiab-
lished a relutionship with a patient. the law gener-
ally holds that he or she is responsible for ensuring
that the care that patient receives measures up to
the “customary practice” standard'" aithough in
some cases courds have aliowed departures from
customary practice due to cost constraints, Forex-
ample, in Youneherg v Romeo 'V the court found
that a physician in a state-operated facility could
not be held hable for failing 10 meet normal pro-
fesstonal stundards due 10 institutional budget
constraints.

A more recentcase, Wickline v Srare of Califor-
nia.}? illustrates the legul system’s increasing
consciousness of the fension between  cost
constrainis and appropriate care. The case in-
volved a cluim of neghgenee agamst the staie
Medicaid program for not approving a medicaily
necessary extension of an inpatient stay for com-

plications following coronary artery bypass sur-
gery. The patient’s primary physician had re-
quested an 8-day extension, but the Medicaid
program authorized only 4 days. The patient was
discharged after a 4-day extension and suffered
post-discharge complications that ultimately re-
sulted in a leg amputation. The court concluded
that the state Medicaid program was not hable for
Wickline’s injiry because the decision of when to
discharge was the responsibility of the treating
physician. The primary physician testified that
“he felt that Medi-Cal had the power to tell him, as
a treating doctor, when a patient must be dis-
charged from the hospital.”13 However, all three
physicians involved in the patient’s care testified
that the decision to discharge after the 4-day ex-
tension was consistent with costomary practice. (4
The court stated that, although:

. cost consciousness has become a permanent
feature of the health care system, it i1s essential
that cost limitation programs not be permitted to
corrupt medical judgment. We have concluded,
from the facts in 1ssve here, that in this case it did
ri~[I5.16
Some legal scholars have argued that, as cost

concerns enter increasingly into physicians {reat-
ment decisions, the customary standard will come
to reflect these concerns either implicitly or ex-
plicitly (85,1 99), as suggested in Wickline, Prac-
tice guidelines, to the extent that they reflect cost
consitlerations and are given evidentiary weight-in
court, are clearly one of the more systematic ve-

1 See, cogl Smithy Yohe 193 A 2167 (Pa 1883), Clarky Unitedf statel, 302 F. 2d 950 (Cir. DU 1968), Wilkinoon v Veer 295 A 2d
HT6 R 19720 Kedoy, Budfee 64 P ZOR (19371 Reve o Unived Stares, G0 F 24 1068 5 Cir, 1980 Wiekiine v Stae of Caltfornin, [R3
Cal. App. 30 1083 228 Cal Rpte. 661101 CU App 198A3 see alwo (17881112515

Y Younghore v Remeo, 437 U8, WX 11992,

S ekline .

Stare of Catdfornsa. 288 Cab Rptr. 661 4Cal o App, 1986,

UM cRIine v Stare of Cealtlorma, 288 Cal Rptr. 661 :Cal O App. 19861

Wckine v Stare of Califorma. 288 Cab Rpe 661 0L CL App. 1986),

P Wrekline o Sare of Cedttornia, 288 {ad Rptr 661 (Cal €1 App. 19863,

S Fhe dittenmg count opinions n Wik and Founehery regarding physicians” dutios undes cont constiints miy have tured on the dffer-

enwe i employ pent sttus belbween the phvacians tn Younghere, the physicnm was an employ e of a state instnutions i Wickfine, the phasa

RIS W ote prisate prachionees, Phsan omplos ment staies s yer another Tacror that man infloesce deenons o 1o the appheanle sandard

of e oralerratoee s the e o reaponsibedis for treatinent decisons



148 | Defensive Medicine and Medical Malpractice

hicles that might be used to bring about such a
change. There is still considerable argument re-
garding the incorporation of cost concerns into
practice guidelines (33,1 88). The AMA does not
include cost as one of its criterta for guidelines de-
velopment (8) and maintains that practice guide-
Hnes shouid be developed ndependent of consid-
erations of cost (227). An entire area of law is
under development that may expose payers to li-
ability for negligent utilization review and pay-
ment decisions that result in harm o patients {84).

It remains o be scen whether courts will come
to accept economic factors as determinants of the
legal standard of care for physicians. Resolution
of these difficult questions maybe central fo effec-
tive health care reform. If they can be used fo pro-
tect physicians from hability, clinical practice
guidelines may be a potential means for reconetl-
ing broader social goals (e.g., health care cost con-
tainment) with a more individual-oriented legal
standard of medical care.
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Appendix J:

Detailed Critique of
Reynolds et al. and
Lewin-VHI Estimates

n chapter 3 of this report, the Office of
Technology Assessment (OTA) reviewed
two wide] v publicized estimates of the costs
of defensive medicine and the medical mal-
practice system-one published in 1987 by Re-
ynolds and colleagues at the American Medical
Association {194) and the other published in 1993
by Lewin-VHI, Inc. (1 25). This appendix pro-
vides a detailed critique of the data, methods, and
assumptions that vnderlie those estimates.

THE REYNOLDS ESTIMATES
Method 1: Survey of Physicians

Reynolds and colleagues tried to estimate the full
tmpact of the malpractice system on physician
costs, including:

= malpractice insurance premiums,

» the time lost in defending against malpractice
claims and lawyers’ fees not covered by mal-
practice msurance; and

» practice changes, inciuding
—increased recordkeeping,

—use of more tests or treatment procedures,
~-increased time spent with patients. and
—increased followup visits.

1154

Of ail the practice changes, only two-increases
in tests or treatment procedures and follownp vis--
its——fall within OTA’s definition of defensive
medicine. Though some obscrvers would claim
that more fime spent with patients or in document-
ing medical records is defensive medicine, OTA
excluded these practices because it is extremely
difficult to measure their frequency and magni-
tude and because the positive impact of these prac-
tices on the
quality of care is less equivocal. In contrast, proce-
dures and followup visits are documented in uti-
lization data, offering an empirical check.
Estimation of malpractice insurance premiums
was based on the American Medical Association
{AMA) Socioeconomic Monitoring System
(SMS) survey, which asks physicians to report
their malpractice insurance premiums and other
practice costs. The SMS also gives information on
days lost from work to defend against malpractice
claims and the amount paid for outside attorneys.
These data items, though subject to the usual
problems of recall bias, are sufficiently accurate
for the purposes at hand. (They are also subject to
verification with objective premium data and oth-
er survey data. ) The main problem comes in est-
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mating the net costs of practice changes resuliing
from malpractice liability.

In its fourth quarter 1984 survey, the AMA
asked a series of guestions about whether physi-
cians were maintaining mm-e detailed records,
prescribing more diagnostic tests and treatinent
procedures, spending more thme with patients.
and having more followup visits with patients in
the last 12 months in response to their malpractice
risks ( E94). If physicians answered in the affirma-
tive to any of these ifems, they were asked to quan-
iify the change over the past 12 months in percent-
age terms.

Table J-1 summarizes the results of the survey.
The physicians reported that in 1984 they in-
creased tests and procedures by 3.2 percent and
followup visits by 2.6 percent in response to
changes in the frequency of malpractice claims.
These two practice changes fall within OTA’s defi-
nition of defensive medicine. The other practice
changes, such as increasing recordkeeping and
time spent with the patient, may result from the
same desire to avoid a malpractice suit, but these
practice changes lead to increases in the cost per
visit or procedure. Such cost increases would be
passed on to consumers in the form of higher fees
rather than additional procedures or visits.

Reynolds estimated the cost of all of the 1984
practice changes except the cost of exira tests and
procedures, which was excluded because the re-
searchers could not find a good way to cstimate
the average cost of such a diverse array of services.

The average cost per physician of the remaining
practice changes was 54.600. of which $1,900 was
the cost of reported changes in followup visiis.

The authors computed the ratio of the 1984cost
of practice changes ($4,600) to the 1984 increase
in malpractice nsurance premiums ($ 1,300), and
applied this ratio (3.53) to the average 1984 mal-
practice premium (38,400) to armive at a per-physi-
cian cost of practices done in response 1o the mal-
practice system: $29,700. or 14pereent of average
physician revenues. In the aggregate, this cost cor-
responds to $10.6 billion in 1984,

To summarize, under method 1. Reynolds”® to-
tal estimate of the cost of the malpractice system
for physicians—3$ 13.7 billion in 1984-—com-
prises the following elements:

-premiums-$3.0 billion.

sother costs of incurring malpractice claims-
$0.1 billion, and

-practice changes-§ 10.6 billion.

Of the $13.7 billion in total cost, about $4.3 bil-
fton, or 30 percent, represents defensive medicine
under OTA’s definition.

The estimate of the cost of practice changes has
several potential sources of bias. On the one hand,
there s reason to believe that Reynolds’ estimate
of the malpractice system’s impact on health care
costs is too fow because Reynolds and colleagues
excluded the reported 1984 cost impact of in-
creased tests and treatment procedures. The im-
portance of this exclusion is unknown. but it rep-

TABLE J-1: Reported Practice Changes in Response to Increasing Liability Risk, 1984

Percent of physicians Average percent

Activity making change in 1984 change in 1984
Increased recordkeeping 31.0% 2 9%
Prescription of more test or treatment procedures 200 32
Increased time spent with patients 170 24
Increased followup visits 170 28
Percent of physicians with at least 1 listed practice charge 41 8

*Caleulations nciude zeros for Py Cacs who thid not make practice channe

SOQURCE American Medioa Asgncaaran Soo
“The Cost of Medical Professional Ll vy

< Mon 1nreg Systemn o
0G0 AMECETG ABSLC it

cy e pepeeacte A Moz J AT 200 and M L Gonzaler
0. 2BT{20) ZT76-2781 May 2229 1987

Copyrght 1987 American Medical Assaoaten
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resents the essence of OTA’s definition of
defensive medicine and means that the Reynolds
estimate probably does not capture the greatest
part of defensive medicine.

On the other hand, there is reason to behieve that
Reynolds’ estimate is oo high, because the survey
may have prompted physicians, who regularly ar-
ticulate negative feelings about malpractice liabil-
ity, to overestimate the inpact of rising malprac-
tice claims on their practices. Data from the
National Ambulatory Medical Care Survey
{(NAMCS) show no change between 1981 and
1985 in the per-capita number of followup visits;
they also show an annualized rate of increase of
less than | percent in total per-capita physician of-
fice visits over the period (76). Barnng some dra-
matic factor at work between 1983 and 1984 to
otherwise reduce the frequency of followup visits
by as much as 2.3 percent, physicians’ responses
to the AMA survey appear to exaggerate their ac-
tual change in behavior, 1 If physicians overesi-
mated the malpractice system’s 1mpact on follow
up visits, they may also have done so with the oth-
er practice changes.

Finally, Reynolds® approach involved an arbi-
trary asswnption with unknown effects on the val-
idity of the estimate. Reynolds assumed that the
ratio of the change in practices (in response to

malpractice risk) to the change in premiums can
predict the ratio of the level of such activities to the
level of premiums in 1984, The authors had ne
empirical evidence for this assumption, and there
is reason to believe that it may be inaccurate” As a
consequence of these issues, OTA concluded that
Reynolds® first methad does not offer a sufficient-
ly reliable estimate of the full cost impacts of mal-
practice Hability and does not offer a basis for esti-
mating the costs of defensive medicine.

I Method 2: Relationship Between
Reported Malpractice Risk and
Physician Fees and Utilization

The researchers examined the relationship be-
tween the level of malpractice liability risk, as
measured by the 1984 malpractice premium re-
ported by each physician responding to the AMA
survey, and the physician’s fees and volame of® se-
lected services repoited in the same survey. Re-
gression of utilization and fees on premiums’and
other demographic variables (¢.g., physicians per
1,000 population, years in practice, board certifi-
cation, ete. ) gave estimates of the impact of each
$1 of premium on the wtilization or fee for a given
procedure. Doctors with higher premiums were
found to have higher fees, but they had lower lev-

1t is theoretically feasible that physicians responding to the AMA survey were able Lo differentiate between exira followasp visits they
would like w0 have provided and extra visits that they actually realized, after other independent impacts on visits were taken inte account, H, for
example. the demand for visits declined over the perind, physicians might have ordered more follow up visis for defensive reasons but never-
theless actually previded fewer net visils overall. To accept this possibility y, one would have 1o believe that physicians responding W0 surveys
could accurately estimate the partial wmpact of thew defensive behavior on the volume of visits,

2 The assumption implics a linear relationship between the frequency of the cited practices and the levetof malpractice msurance Premiums.,
with the graph of the kine intevsecting the y-axis at the origin. Because ordering exira tests, procedures, and visils does ot cost physicians money
and is often financially remuncrative, there is no reason to belicve that as malpractice premivms decline, the motive to practice defensively
declines in a linear fashion to the origin. Indeed, ene would expect that physicians in 1984 were practicing on the “flat of the curve” where they
were already as defensive as they Knew how o be. Thus, o the extent that their reported 1984 behavior changes reflect reality, the lingarity
assumption would understate theamwunt of defensive medicine. On theother hand, practice changes that take up more time (sach as intreased
time with the patient) would increase the physician’s costs and presumably be more directly responsive o increases premiums. Whether the
refationship is linear or not is unknown

! The malpractice premium used in the regression analvsis was an estimated value based on a finst-stage regression af premiums on demo-
craphic characterisiics. the stams of various malpractice reforms i the physician state. and the malpractice claim frequency in the state. This
two-stage method of estimation i referred o as the instrunresntal variabie 1echniue. The ranonsle for such an approach is o make he st
mental vatiable {premiums m inis case) a better measure of the actual variable (malpractice risk in this case) than it would be were the actual

value used in the regresson,
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els of use of the most important services studied.
Table }-2 summarizes the results for each service.

Reynolds took the findings presented in table
1-2 as the basis for estimating what utilization and
fees would have been if malpractice insurance pre-
miums {and, presumably, malpractice liability
risk) had been zero in 1984, These rates were
compared with actual reported utilizazion and fees
to obtain an estimate of the impact of premiums on
physician revenues.

The eight services chosen for the analysis rep-
resented about 70 percent of the average revenues
of self-employed physicians in 1984, Without any
malpractice insurance premiums, these revenues
would have been reduced (according to the regres-
sion estimates) by 11.2 percent of average reve-

Procedure Coefficient
Fees

Established patient office visit Q85
New patient office visit 116
Followup hospital visit 118
Electracardiogram 148
Obstetric care, nommal delivery 2224
Hystarectomy 2538
Hernia repair 311
Cholecystectomy -238
Monthly utilization

Established patient office visit -6641
New patient office visit -1381
Followup hospital visit -4515
Electrocardiogram 606
Obstetric care, rormal delfivery 146
Hysterectomy -049
Hemia repair -051
Cholecystactomy B 070

TABLE J-2: Effects of Professional Liability Premiums on Physician Fee and Utilization Levels, 1984

nues. In the aggregate, a reduction of 11.2 percent
n average physician revenues represents an $8.4
billion saving in expenditures if there were no
malpractice insurance premiums {and presumably
no malpractice lizbility system). If the services
constituting the 30 percent of average revenues
not studied by Reynolds were influenced by pre-
miums to the same extent as the eight studied, the
physician revenues saved by no malpractice li-
ability would amount to $12.1 billion in 1984.
The most striking feature of this analysis is that
virtually all of the impact on cost comes through
mncreased fees, ror through increases in utilization
of procedures. In fact, utilization of most of the
procedures studied appeared to be reduced by
higher malpractice insurance premiums. Any pos-

‘o change in fee

Standard or ulilization per
Error ‘» change in premiums’
017b 0272
0.37b 0212
0.220 0340
0 46 Q205
4 .53b Q427
5.74h 0349
5686 0069
860 -0033
28 97 -M71
7.33¢ -0209
26 84" -3297
3489 0073
131 3168
063 -0276
112 -0224
(95 G217

“The premiurn levels used « the computation are the averages for the speciallies used i» estimating the premium effect for each procedure For
patenrtvisils these include abspechali-es except radiology, psychiatry, pathology and aneshesiviogy for slecirocardiograms general famiy
practce and el medicne for obstetric care and hysterectomies, obstetrics-gynecology. and for hersiz repairs and Choieoysieon ey

general surgery

b indicates regression coethcentis dfterent from O at the Otsigndicarce ieve

“nacates regression coeff Cenhit chtterent from O at the 10 sign dcance level

SCURCE R A Reynolds J A Rizzo and M L Gonzalez 'The Cost of Mericn Professional L abe ty The Jouirna of Amere an Medeal Assoomtion

257(20} 2776-2761, May 2229 1887 table 2

Copyright 1987, American Medhoa Association
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itive effects of malpractice risk on defensive med-
icine are apparently overshadowed by the nega-
tive effect of malpractice risk on demand that
results from the higher fees that physicians with
higher malpractice risk charge their patients.
Thus, if the statistical analysis is correct, high
maipractice risk depresses the demand for ser-
vices as much as or more than it increases defen-
sive medicine.

The method underlying the estimates is based
on a standard econometric technique, but as with
all econometric analtvses, the results might be sen-
sitive to the specification of the statistical model
and the ability to measure the relevant variables.’
Just how sensitive they might be 1s impossibie to
tell without mere analysis of the quality of the pre-
mium measure of malpractice risk or corroborat-
ing evidence from other analyses.

To turn the results of the statisticat analysis inte
an esimate of the net costs of the malpractice sys-
tem, the authors assumed that the relationship be-
tween malpractice insurance premiums and prac-
tice fees and volumes is linear throughout the
range of potential premiwms. The assumption that
defensive medicine or other practice changes de-
cline in lock-step linear fashion with declines in
premiums all the way to the point of zero pre-
miums is unlikely to be accurate, for reasons dis-
cussed above. Thus, OTA is unable to verify the
accuracy of the estitnates derived from the second
method.

Even if the total cost estimates are accurate,
they do not allow any inferences about the extent
or cost of defensive medicine, whose practice is
embedded in a larger set of utilization changes re-

sulting from the malpractice system. High or low
rates of defensive medicine are equally consistent
with the results of the statistical model.

LEWIN-VHI ESTIMATES

Lewin-VHI began with the Reynolds™ estimates
of the cost of the malpractice system (an average
$18.8 million in 1991 constant dollars) and added
another $6.1 biilion for extra costs incurred in hos-
pitals. Lewin-VHI obtained this hospital cost esti-
mate by assuming that the cost of hospita] profes-
sional liability in excess of hospital malpractice
insurance premiums (32.7 per dollar of premium)
was the same as the ratio of physicians costs to
physicians’ premiums estimated in the Reynolds
study. The preliminary total cost of malprac-
tice—$24.9 billion in 199l-—was then reduced by
three percentages (80, 60, and 40). This produced
"low,”’($5 billion) “medium” (310 billion) and
“*high” ($1 4.9 billion) final estimates of the net
costs of defensive medicine to the health care sys-
tem in 1991. The adjustments were made because
Lewin-VHI researchers wanted to exclude that
portion of defensive medicine not caused solely
by liability concemns.

To help justify their estimates, Lewin-VHI re-
searchers described three technologies whose uti-
lization may be influenced by malpractice risk:
electronic fetal monitoring in labor and delivery,
skull x-rays in emergency rooms, and preopera-
tive laboratory testing *Lewin-VHI researchers
concluded that the fow estimate of defensive med-
icine costs (§5 billion) represents a reasonable
lower bound on defensive medicine costs based
on a brief review of the literature on “unneces-

‘For gxamptle, the assertion that individual physicians premums arc a good measure of fiahitin, rish using the instremental variables tech -
pigue canrot be assessed with the information presented in the paper o its unpublished sechnival appendis Receatresearch suggusts shat i an
instrumental « ariahic is not a good vae, it can fead e misleading and bipsedsesults ( 173,213). The authon had a measure of claim frequency
available 1o thent. which they might alse have wsed as a dirett measure of malpractice risk. Wheiher thew facton would change the resubis s

impassibie t know without camying out such analyses.

S3owin VHIehtained this ratio (273 frons AMA rescarchersiitis fower than the ratio pabhshed i the Rey nolds study 3.2

6 For ey ample. 1he suthors cited one studs of preoperateve tests that claimwed about $2.7 Million extra sapentcach s cur for apmecessany

preopesain e testing {H38) Beeavse doctors 1y preally de pot gain Himanasiy frem vrderisg suchosta i Lown YHEaathaors concluded that an

appreciable portion of these costs tesults from fear of malpractice bablis € 123),
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sary” use of these three procedures. Lewin-VHI
offered no justification for the upper bound of the
range.

Although the Lewin-VHI resecarchers acknowl-
edged the great uncertainty surrounding any esti-
mate of defensive medicine, the objective basis
for their specific adjustments from the Reynolds
estimate 1s weak. The evidence presented 1n the
three clinical examples used for the lower bound
estimate does not necessanly reflect the percent-
age of unnecessary procedures motivated solely
{or even primarily) by fear of malpractice liability.

Also, the estimates of the number of unnecessary
procedures in the studies cited by Lewin-VHI
were based on small and sometimes subjective as-
sessments. Finally, they represent only three rela-
uvely narrow areas of medicine.

To summarize, Lewin-VHI began with the esti-
mates by Reynolds and colleagues, whose accura-
¢y is unknown and unverifiable, and then made
downward adjustments using a fragile base of evi-
dence. Consequently, the Lewin-VHI estimate is
not a reliable gauge of the possible range of defen-
sive medicine costs.
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Glossary

Accelerated compensation events {ACE}

A set of medical injuries deemed to be statistically
“avoldable” with good medical care which would
be compensated under a limited no-fault claims
resclution system.

Affirmative defense

A response by the defendant in a legal suit that, if
true, constitutes a complete defense to the plain-
tiff’s complamt.

Alternative dispute resolution (ADR)

A process outside the judicial system for resolving
legal claims. Decisions are made by dispute reso-
lution professionals. ADR can be binding or non-
binding (see arbitration).

American Medical Association/Specialty Society
Malpractice Liability Project (AMA/SSMLP)
Administrative System

A proposed alternative to the malpractice system
in which the medical licensing boards in each state
would decide medical malpractice cases based on
fault (neghgence), using an administrative proc-
ess designed to be more abbreviated and less cost-
ty than the current malpractice system.

Arbitration

A form of ADR in which the parties agree to have
one of more trained arbitrators hear the evidence
of the case and make a determination on Lability

| 160

or damages. The rules of evidence and other pro-
cedural matters may ofien be specified by the par-
ties. There are two types of arbitration: binding
and noabinding. In binding arbitration the arbitra-
tion decision 15 subject to very limited judicial re-
view. If arbitration is nonbinding, the parties may
proceed to trial if they are not satisfied with the
outcome of the arbitration. Some states require
parties to submit a claim to nenbinding arbitration
before trial (see also prefrial screening).

Attorney fee limits

Lepislation that either limits a plaintiff attomey
tees to a set percentage of the award or allows for
court review of the proposed fee and approval of
what it considers to be a “reasonable fee.”

Awarding costs, expenses, and fees

Statutes that provide that the losing party in a friv--
01 ous suit may be required to pay the other party’s
reasonable attorney and expert witness fees and
court costs. These provisions are designed to deter
the pursuit of frivolous medical injury claims.

Caps on damages

Legislative himits on the amount of money that
can be awarded to the plaintiff for economic or
noneconomic damages in a personal injury claim.
such as medical malpractice. The Limit s imposed
regardless of the actual amount of economic and
NeNneconomic dﬂﬂ’lﬁgCS.



Certificate of merit

As a prerequisite to filing suit, some states require
that a plaintiff obtain a written affidavit from an
mdependent physic 1 an attesting that the plaintiff
suit has merit. This provision is designed to Himit
NONMCritorious Sults.

Claim frequency

A rate expressing the frequency with which physi-
cians are named in malpractice claims. It is usual-
ly expressed as the mumber of malpractice claims
per 100 physicians per year,

Collateral source rule

A rule of evidence that prohibits the introduction
at trial of an y evidence that a patient has been com-
pensated or reimbursed for the injury from any
source {c.g., health or disability insurer). Legisla-
tion moditying the collateral source rule has taken
two basic approaches: 1) permitting the jury to
constder the compensation or payments received
from some or all collateral sources and decide
whether to reduce the award by the amount of
collateral sources; or 2) requiring @ mandatory off-
set against any award in the amount of some or all
collateral source payments received by the plain-
uff.

Confidence intervai

An inferval that contains, with certain probability,
the true value of a statistic. The mean is a typical
statistic. The true mean les within the bounds of
the 95-percent confidence interval in 95-percent
of all samples.

Correlation

A statistic that gauges the strength of association
between two variables. The value of a correlation
coefficient usualty ranges from a minimum of
zero (no association at all between the two vari-
ables) to a maximum of one (perfect association
between the two variables). Some correlation co-
efficients also have a sign indicating the direction
of association between the two variables: a posi-
tive sign indicates direct association (as one vari-
able increases in value. the other also increases);
and a negative sign indicates inverse association
{as one variable mncreases in value, the other de-
Creases).
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Damages

See economic damages and noneconomic dam-
{)g'(’.k\‘v

Defensive medicine

The ordering of extra tests, procedures, and visits
or the avoidance of high-risk patients or proce-
dures primarily (but not necessarily solely) to re-
duce their risk of malpractice lability. The perfor.
mance of extra procedures for defensive purposes
is positive defensive medicine. Avoidance of
high-risk patients or procedures is negative defen-
sive medicine.

Difference-of-means test

A test of the statistical significance of the differ-
ence berween two groups 1n their mean scores on a
single variable.

Direct maipractice costs

The net costs of compensating injuries through the
medical malpractice system, including costs
bome by malpractice insurers, defendants, and
plamtiffs.

Discovery

Pretrial tools for obtaining mformation in prepara-
tion for trial. The tools include written and oral
questioming of relevant parties, requests for docu-
ments, and physical examination of evidence and
physical premises. The process of discovery is
governed by federal and state rules of civil proce-
dure.

Economic damages

Monetary damages that compensate the plaintiff
for his or her actual economic losses—i.¢., past
and future medical cxpenses, lost wages, rehabili-
tation expenses, and other tangible losses,

Enterprise iiability

A system under which a health care institution or
health insurance plan assumes full legal lability
for the actions of physicians acting as their agents,
and individual physicians cannot be named as de-
fendants.

Emor in judgment rule

An exception to the general requirement that the
physician must meet the prevailing standard of
care provided by his or her profession. A physi-
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ctan’s conduct will not be judged to fall below the
standard of care if the physician chooses between
two or more legitimate choices of treatment, even
though a better result might have been obtained
with a ditferent treatment.

Guidelines

Generally referring to clinical practice guidelines,
which are defined by the Institute of Medicine as
“systemnatically developed statements to assist
practitioner and patient decisions about appropri-
ate health care for specific climical circum-
stances, " However, @ “guidelines” in some cases re-
fers to clinical practice guidelines developed with
additional goals explicitly in mind, such as cost
containment or reduction of defensive medicine.

Health maintenance organization (HMO)

A health care organization that, in return for pro-
spective per capita payments (cavitation), acts as
both insurer and provider of comprehensive but
specific health care services. A defined set of phy-
sicians {and often other health care providers such
as physician assistants and nurse midwives) pro-
vide services to a voluntarnly enrolled population.
Prepaid group practices and individual practice
associations, as well as @ “staff models,” are types
of HMOs.

iatrogenic injury

Unintended, detrimental effects on a patient’s
health as a result of medical care. The term is com-
monly applied to secondary infections, adverse
drug reactions, injuries, or other complications
that may follow treatrent.

indirect maipractice costs

A cost of the malpractice system that is not direct-
ly associated with the compensation of persons -
jured by medical malpractice. Defensive medi-
cine is an example of an indirect cost of the
malpractice system (see defensive medicine,
compare direct malpractice costs).

Informed consent

As applied to chinical care, a patient’s agreement
to ailow a medical procedure based on full disclo-
sure of the matenial facts needed to make an in-

formed decision. The required elements of disclo-
sure differ from state 1o state.

Joint and several [iability

A rule under which each of the defendants in a tort
suit can be held Hable for the total amount of dam-
ages, regardless of his or her individual responsi-
bility. In other words, even if a defendant was only
20 percent sesponsible, he or she could be held Ii-
able for 100 percent of the damages if other defen-
danis are unable 1o pay. Several states have eitmi-
nated joint and several liability for medical
malpractice so that physicians are liable only in
proportion to their responsibility.

Low osmolality contrast agent (LOCA}

A contrast agent is a substance that is used to im-
prove the visibility of structures during radiologic
imaging-e. g., angiography, infravenous urogra-
phy, or computerized tomography (CT) scans. A
low osmolality contrast agent has an osmolality
(1.€., concentration of dissolved particles in solu-
tion} that is closer to the osmolality of body fluids
than the osmolality of traditional conrast agents.

Malpractice cost indicators

Factors that reflect direct costs of the medical mal-
practice system, such as claim frequency, pay-
ment per paid claim, and malpractice Insurance
premiums (see direct malpractice costs).

Muitivariate analysis

Statistical analysis of three or more variables si-
multaneously. The most widely used form of mul-
tivariate analysis is multiple regression analysis,
in which a single dependent variable (the pre-
sumed effect) is analyzed as a function of two or
more independent variables (presumed causes).

Negligence

In medical malpractice, conduct that falls below
the prevailing standard of care in the medical pro-
fession (see standard of carej.

No-fault compensation program

A malpractice reform under which certain medical
injuries would be compensated regardiess of wheth-
er they are caused by negligence. This reform



would be administered in a manner analogous to
worker's compensation programs in the states.

Noneconomic damages

Monetary damages that compensate the plaintiff

for “pain and suffering,” which includes:

» tangible physiologic] pain suffered by a victim
at the time of injury and during recuperation,

= the anguish and terror felt in the face of impend-
ing death or injury,

= emotional distress and leng-term loss of love
and companionship resulting from injury or
death of a close family member, and

= loss of enjoyment of life by the plaintiff who is
denied pleasurcs of a normal person because of
physical impairment.

Normal distribution

A bell-shaped frequency distribution of the values
of a variable, so that most of the values fall in the
muddle of the distzibution and few of them fall at
the extremes.

Odds ratio

The ratio of the odds of an event occurring under
one set of circumstances to the odds of the event
occurring under mother set of circumstances.

Patient compensation fund (PCF)

A go~ernment-operated” mechanism that pays the
portion of any judgment or settlement against a
health care provider in excess of a statutorily des-
ignated amount. A PCF may pay the remainder of
the award or it may have a statutory maximum
{e.g.. §1 million).

Payment per paid claim
The average dollar amount awarded to plaintiffs
for claims that result in payment.

Periodic payments

Payments to the plaintff for future damages made
over the actual hifetime of the plaintiff or for the
actual period of disabitity rather than in a prospec-
tive lump sum.

Point estimate

A sample-based estimate of the true population

value of a statistic-e. g, the mean of a variable
{sce also confidence interval).

Appendix K: Glossary | 163

Pretrial screening

An alternative dispute resolution procedure that
parties use prior to filing a legal suit. The pretrial
screening panel usually comprises health care pro-
fessionals, fegal experts, and sometimes, consum-
ers. The panel hears the evidenee, including expert
testimony, and makes a finding on lability and, in
certain cases. on damages. Pretrial screening may
be voluntary or mandatory, as specified by legisla-
tion. The panel decision is not binding on the
parties, s0 parties may continue to pursue claims
through the legal system.

Punitive damages

Monetary damages awarded when the defendant
conduct is found to be intentional, malicions, or
outrageous, with a disregard for the plaintiffs
well-being. (Punitive damages are rarely awarded
in malpractice suits. )

Rehability

The reproducibility of a measure. A measure is re-
liable if it yields similar results each time 1t is used
on similar samples, or if its components yield sim-
ilar results for the same or similar samples
{compare validiry;.

Res ipsa loguitur

Alegal doctrine that allows plamntiffs with certain
types of injuries to prevail without having to
introduce expert testimony of negligence. (Liter-
all y, "*the thing speaks for itself”) A plaintiff must
establish that the procedure or incident causing
the injury was under the exclusive control of the
physician and that such injuries do not occur in the
absence of neghigence.

Respectable minority rule

An exception to the general rule that a physician
must meet the prevailing standard of care pro-
vided in his or her profession. A physician is
shielded from habihity when his or her clinical de-
cision 1s consistent with the practices of a minority
of physicians 1n good standing,

Right of subrogation

A provision typically found in health and disabil-
ity insurance contracts that requires a plaintiff to
reimburse the insurance company for any pay-
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ments received from the tort system that were for
services reimbursed by the msurer,

Scale
A composite statistical measure comprising sev-
eral variables.

Schedute of damages

A set of guidelines for juries to use in deciding ap-
propriate awards for noneconomic damages in
malpractice cases.

Standard of care

A legal standard defined as the level of care pro-
vided by the majority of physicians in a particular
clinical situation. In a malpractice action, a physi-
cian’s actions are judged against the prevailing
standard of care. Negligence is defined as failure
to meet the standard of care.

Statistical significance

A statistically significant finding ts one that is un-
fikely to have occurred solely as a result of chance.
Throughout this report, a finding is considered to
be statistically significant if the probability that it
occurred by chance alone is no greater than five
out of 100—i.e., a*p value” of (.05 or less,

Statute of limitations

A legal rule that determines how long after an in-
jury one can bring a lawsuit-e. g., t wo years after
the injury. In many states, the “clock” does not
start until discovery of the injury. The discovery
rule states that the date of injury, from which the
statutory time period is measured, is the date that
it was reasonabie for the plaintiff to have discov-
ered the injury rather than the actual date of injury.
Injuries may be discovered years after the treat-
ment was provided, so the time period for filing
action may be uncertain,

Stratified random sampling

A method of drawing a random sample from a
population that has been grouped by population
characteristics,

Tort law

A body of law that provides citizens a private, ju-
dicially enforced, remedy for injuries caused by
another person. Legal actions based in tort have
three clements; existence of a Jegal duty from de-
fendant to plaintiff, breach of that duty, and injury
to the plaintiff as a result of that breach.

Tort reform

A legal reform that changes the way tort claims are
handled in the legal system or removes claims
from the civil judicial system.

Tort signal

Direct or indirect signals from the malpractice
system that apprise physicians of their liability
risk (e.g., litigation exposure of self or peers, mal-
practice insurance rates, professional lhiterature
and popular media).

Unweighed results

Statistical results based on a disproportionate stra-
tified sample (see stratified random sampling)
without applying sampling weights (see weight).

Validity

Broadly, the extent to which an observed situation
reflects the true situation. [nternal validity is a
measure of the extent to which study resulis reflect
the true relationship of an intervention to the out-
come of interest in the study subjects. External
validity is the extent to which the results of a study
may be generalized beyond the subjects of the
study to other settings, providers, procedures,
diagnostics, etc. (compare reliability).

Weight

A multiplier applied to each element of a given
stratum of a sample (see stratified random sam-
pling) so that the sample accurately represents the
population from which the sample was drawn. A
weight can be thought of as the number of members
of the population represented by each respondent.

Weighted results
Results to which sampling weights have been ap-
plied {sce weight}.



i Abrsham, K. S, and Weiler, P. C., “Orga-
pizational Liability for Medical Malprac-
tice: An Alternative to Individual Health
Care Provider Liability for Hospital Related
Malpractice,” unpublished paper, Rich-
mond, VA, December 1692,

2. “"AHCPR Exploring Purchase of Liability
Insurance for Panel Members,” Health
News Daily 4(1 40): 1-2, July 21, 1992,

3. American College of Radiology, Commit-
tee ont Drugs and Contrast Media, **Report of
the Current Criteria for the Use of Water Sol-
uble Contrast Agents for Intravenous Injec-
tions,” monograph, Reston, VA, 1990

4. American Healthcare Systems, “Quality
and Risk Management: A Mode] Program,
1986/ 1987,” San Diego, CA, 1987.

5. American Healthcare Systems, and Johnson
& Higgins, Inc., “Physician Office Practice
Risk Management Manual,” monograph,
Washington, DC, 1989.

6. American Medical Association. Legal Im-
plications of Practice Parameters {Chica-
go, H.: 1990}

7. American Medical Association, Socioeco-
nomic Characteristics of Medical Practice
(Chicago, IL: Center for Health Policy Re-
search, 1992).

eferences

8. American Medical Association, Atfributes
To Guide the Development of Practice Pa-
rameters (Chicago, IL: 1990),

9. American Medical Association/Specialty
Society Medical Liability Project, “A Pro-
posed Alternative to the Civil Justice
System for Resolving Medical Liability
Disputes: A Fault-Based, Administrative
System,” monograph, Chicago, 1L, January
1988.

10. Baldwin, L. M., Hart, L. G., Lloyd, M., et al.,
Department of Family Medicine, University
of Washington, Seattle, WA, Malpractice
Claims Exposure and Resource Use in Low
Risk Obsteirics, prepared under contract to
the Office of Technology Assessment, U.S.
Congress, Nov. 21, 1993,

tl.  Becker, E. R, and Sloan, F. A., “Utilization
of Hospital Services: The Roles of Teach-
ing, Case Mix, and Reimbursement,” Ingui-
ry 20:248-37, 1983,

12 Bell, P. A., “Legislative Intrusions into the
Common Law of Medical Malpractice:
Thoughts About the Deterrent Effect of Tort
Liability,” Syracuse Law Review' 35(3):
§39-993 1984,

13. Bernzweig, E. P., “Defensive Medicine,”
Appendix; Report of the Secretary's Com-

1165



166 | Defensive Medicine and Medical Malpractice

15.

16.

i

18,

19.

mission on Medical Malpractice, U.S. De-
partment of Health, Education and Weifare,
Seeretary’s Commission on Medical Mal-
practice, DHEW Pub. No. 73-89 {Washing-
ton, DC: U.S. Government Printing Office
1973).

Bemweig, E. P., Special Assistant for Mal-
practice Research and Prevention, Office of
the Director of Comununity Health, U.S. De-
partment of Health Education and Welfare,
Washington, DC, “* Statement,” Medical
Malpractice: The Fatient Versus the Physi-
clan, testimony presented at hearing before
the Subcommittee on Executive Reorga-
nization, Committee on Government Op-
erations, Senate, U.S. Congress, Washing-
ton, DC, Nov. 20, 1969.

Binder, D. A., *“On the Variances of Asymp-
tomatically Normal Estimators from Com-
plex Survey s,” Infernational Statistical Re-
viewj 51 (3):279-292, 1983

Binder, D. A., Gratton, M., Hidiroglou,
M. A., et al., “’Analysis of Categorical Data
from Surveys with Complex Designs: Some
Canadian Experiences,” Survey Methodolo-
gv 10: 141-156, December 1984,
Blumstein, J., “Rationing Medical Re-
sources: A Constitutional, Legal, and Policy
Analysis,” Texas Law Review 39 1345-
1397, 1981

Blustein, J., “High-Technology Cardiac
Procedures: The Impact of Service Avail-
ability on Service Use in New York State,”
Journal of the American Medical dssocia-
tion 270(3):344-349, July 21, 1993,

Borzo, G., “Quality Assurance Prenatal
Systems Reduce Risk for OBs,” American
Medical News 36¢8):31, Feb. 22, 1993,
Bovbjerg, R. R., Senior Research Associate,
The Urban Institute, Washington, DC, per-
sonal commaunications, Oct, 20, 1993, Feb.
14, 1994, March 23, 1994, and Apnl 1994
Bovbjerg, R. R, and Havighurst, C. C,,
“Medical Malpractice: Can the Private Sec-
tor Find Relief?” Law and Contemporary
Problems 49(2): 1-321, spring 1986.

-
£

24,

27.

Bovbjerg, R. R., “Legisiation on Medical
Malpractice: Farther Developments and a
Preliminary Report Card.” University of
Davis Lew Review' 12:499-356, 1989
Bovbjerg, R. R., “Reforming A Proposed
Tort Reform: Improving on the American
Medical Association’s Proposed Admisss-
trative Tribunal for Medical Malpractice,”
Courts, Health Science & The Law 1(1):
]9~28, July 1990,

Bovbjerg, R. R., Sloan, F. A., Blumstemn,
I, F., “Valuing Life and Limb in Tort: Sched-
uling Pain and Suffering,” Northwestern
University Law Review 83(4):908-76, 1989,
Bovbjerg, R. R, and Tancredi, L. R,, " Re-
form of the Medical Malpractice System
Should Go Beyond ADR and Tort Law,”
World Arbitration and Mediation Report
3¢3): 75-77 (London, England: BNA In-
ternational Inc., 1992}

Bovbjerg, R. R, Tancredi, L. R., and Gaylin,
D.S., “Obstetrics and Malpractice: Evi-
dence on the Performance of a Selective No-
Fault System,” Journal of the American
Medical Association  265{21):2836-2643,
June 5, 1981

Brennan, T. A., Professor of Law and Public
Health, Harvard School of Public Health,
Boston MA, personal communication, Jan,
25, 1994,

Brenner, R. J., “Medicolegal Aspects of
Breast Imaging: Variable Standards of Care
Relating fo Different Types of Practice,”
American Journal of Radiclogy 156:719-
723, April 1991.

Brenner, R., and Sickles, E., “Acceptability
of Periodic Foilow-up as an Alternative to
Biopsy for Mammographically Detected
Lesions Interpreted as Probably Benign,”
Radiology 171 :645-646, 1989,

Briggs, T., Chief Operation Officer, Medical
Mutoal Insurance Company of Maine, Port-
land, ME, personal conununication, May 3,
1994,

Brook, R., @ “Practice Guidelines and Practic-
ing Medicine: Are They Compatible?”



31

3L

33

34.

(5]
oy

34.

38

39.

40.

Journal of the American Medical Associa-
tion 262{21):3027-3030, Dec. 1, 1989
Burstin, H. R., Johnsen, W. G, Lipsitz, S, R..
and Brennan, T. A, “DO the Poor Sue More?
A Case Study of Malpractice Claims and
Scocioeconomic Status,” Journal of the
American Medical Association 270{ 14):
16971701, 1993,

California Medical Association. “Actuarial
Study of Professional Liability Insurance,”
Newport Beach, CA, May 31, 1985.
California Public Emplovees’ Retirement
Systemn, Health Benefits Advisory Council,
"Designing a Fair and Reasonable Basic
Benefit Plan Using Clinical Guidelines:
Summary of a Conference Sponsored by
CalPERS,” CalPERS, Sacramento, CA.
1992,

Californians Allied for Patient Protection,
“Micra Information Bocoklet,” Sacramento,
CA, Jan. I, 1993,

"Campaign 921 Transcript of the First Pres-
idential De bate,” The Washington Post. Oct.
12,1992, p. Al 6.

Campion, F. X., The Risk Management
Foundation of the Harvard Medical institu-
tions, Inc., and American Medical Associa-
tion, Grand Rounds on Medical Malprac -
tice (Chicago. IL: American Medical
Association, 1990).

Charles, S. C., Wilbert, J. R., and Franke,
K. I, "Sued and Nonsued Physicians’ Self-
Reported Reactions to Malpractice Litiga-
tion,* American Journaf of Psychiatry
142¢4):437-440, April 1985.

Charles. 8. C., Wilbert, . R., and Kennedy,
E.C., “Physicians’ Self-Reports of Reac-
tions to Malpractice Litigation,” American
Journal of Psychiarry 141{4):563-5635,
April 1984

Chassin, M. R., “Explaining Geographic
Variations: The Enthusiasm Hypothesis,”
Medical Care 33(5): YS37-YS44, supple-
ment 1993,

Cheney, F.. Posner, K., Caplan, R. A, et al..
“Standard of Care and Anesthesia Liabil-

42,

44,

45.

46.

47.

48,

49.

References | 167

iy, Jowrnal of the American Medical
Associationn 267 (11 j: 1399-1603, 1989
Cohen, M., Hospital Risk Manager, Univer-
sity of California at Davis Medical Center,
Sacramente, CA. personal communica-
tions, Nov. 15 and 25, 1993,

Cooeper, M. L, Sentor Counsel, Medical Le-
gal Section, Regional Legal Department,
Northern California, Kaiser Permanence
Medical Care Program. Qakland, CA, per-
sonal communications, Oct. 25 and Nov. 30,
1993,

COPIC Insurance Company, “Handbook on
COPIC Participatory Risk Management
Proegram,” Englewood, CO, 1993,
Corder-Mabe. 1., Nurse Consultant, Divi-
ston of Woman and Infants, Department of
Health, Commonwealth of Virginia, Rich-
mond, VA, personal communication, Nov,
30, 1993,

Crane, M., “Could a Malpractice Suit Wipe
Out Your Assets?” Medic.al Economics
69(1 3. 146-153, yuy 6, 1992,

Creasy, D., President. Risk Management
Foundation of Harvard Medical Institu-
tions, Inc., Cambridge, MA, personal com-
munication. August 1993,

Crothers, L. S.. ““Professional Standards Re-
view and the Limitation of Health Ser-
vices, ” Boston University Law Review
54(5%:931-945 { 1974}

Cr-ran, W. J., and Moseley, G. B, *. The Mal-
practice Experience of Health Maintenance
Organizations,” Northwestern University
Law Review 7T0{1 ).69-89, 1975,
Cytel Software, StatXact-Turbo
bridge, MA: 1992}

Daly, L., “’Simple SAS Macros for the Cal-
culation of Exact Binomial and Poisson
Confidence Limits,” Computer in Biology
and Medicine 22:351-361, 1992.

Dasse, P. 8., Vice President of Loss and Pre-
vention, Risk Management Foundation of
the Harvard Medical lnstitutions, Inc., Bos-
ton, MA, personal communication, Feb. 25,
1994,

{Cam-



168 | Defensive Medicine and Medical Malpractice

52.

53.

54,

85.

§6.

§1.

58.

58,

69.

61.

62.

Dasse, P. 8., “Commentary: House Staff
Risk Management Issues,” Forum [4(4):
/-2, Scpterber 1993,

David, E., Chairman, Maine Board of Reg-
istration in Medicine, Bangor, ME, personal
cormmunication, Dec. 15, 1992,
“Development of Clinical Practice Guide-
lines Outside AHCPR Panels,” Health
News Daily 4(189):5-6, Sept. 29, 1992,
Domette, W. H. L., “The Legal Impact of
Voluntary Standards in Civil Actions
Against the Health Care Provider,” New
York Law School Law Review 22:925-42,
1977,

Dubois, R. W, and Brook, R. H., “Assessing
Clinical Decision Making: Is the Ideal Sys-
tem Feasible?” Inguiry 25:39-64, spring
1988.

Duif D.G.. @ *Compensation for Neurologi-
cally Impaired Infants: Medical No-Fault in
Virginia,” Harvard Jouwrnal of Legislation
27:391-451, 1990.

Duke Law Journal, “The Medical Malprac-
tice Threat: A Study of Defensive Medi-
cine,” Duke Law Journal 1971:939-993,
1971,

BEddy, . M., “Clinical Decisionmaking:
from Theory to Practice,” pts. 1-4, Journal
of the American Medical Association
263(2): 287-290; 263(3):441-443; 263(6):
8§77-880; 263(9).1265-1273; 263(22):3077-
3084, 1950,

Eichorn, J. H., Cooper, J. B, Cullen, D. ], et
al., “Standards for Patient Monitoring Dur-
ing Anesthesia at Harvard Medical School,”
Journal of the American Medical Associa-
tion 236(8); 1017-1020, Aug. 22-29, 1986,
Eisenberg, J. M., “Physician Utilization;
The State of Research About Physicians’
Practice Patterns, ""Medical Care 23{(5):461-
483, May 1985,

Eisenberg, J. M., and Nicklin, D., @ "Use of
Diagnostic Services by Physicians in Com-
munity Practice,” Medical Care 18:297,
1981

= al
ad

64.

63.

606,

67.

68,

69.

70.

71.

Eliastam, M., Rose, E., Jones, H., et al,
“Utilization of Diagnostic Radiologic Ex-
aminations in the Emergency Departiment of
a Teaching Hospital,” Journal of Trauma
2001).61-6, 1980.

Epstein, A. M., Begg. C. B., and McNeil,
B. I, “The Use of Ambulatory Testing mn
Prepaid and Fee-for-Service Group Prac-
tices: Relation to Perceived Profitability,”
New England Journal of Medicine
314: [089-1094, 1986

Epstein, A. M., and McNeil, BJ,, “Relation-
ship of Beliefs and Behavior in Test Order-
ing,” American Journal of Medicine
80:865-870, May 1986.

Every, N. R., Larson, E. B, Litwin, P. E., et
al, “The Association Between On-Site Car-
diac Catheterization Facilities and the Use
of Coronary Angiography After Acute
Myaocardial Infarction,” The New England
Jowrnal of Medicine 329(8}:346-551, Ang.
19, 1993,

“Failure To DHagnose Claims Head List of
Allegations, St. Paul Finds,” Medical Li-
ability Monitor 18(8):5-6, Aug. 16, 1993
Farber, H. ., and White, M.J., “Medical
Malpractice: An Empirical Examination of
the Litigation Process,” working paper, Na-
tional Burcau of Economics, Cambridge,
MA, September 1990.

Fox, R. B., The Sociology of Medicine (En-
glewood Cliffs, NJ: Prentice Hall, 1986).
Gagnon, R., Chief, Ambulatory Care Statis-
tics Branch, Division of Health Statistics,
Office of Vital and Health Statistics, Nation-
al Center of Health Statistics, Public Health
Statistics, U.S. Department of Health and
luman Services, Hyattsville, MD, personal
communication, Dec. 17, 1993.

Garg, M. L., Gliebe, W. A, and Elkhatib,
M. B., “The Extent of Defensive Medicine:
Some Empirical Evidence,” Legal Aspects
of Medical Practice, February 1973, pp.
25-29,



-4

e

74.

75.

76.

71

749,

Gifford, G., Research Analysis Speciahst,
Minpesota Department of Health, Minneap-
olis, MN, personal communications, july
12, 1992, Nov. 1993 and May 18, 1994,
Glassman, P. A, Petersen, L. P., Bradley,
M. A., et al., “The Effect of Malpractice Ex-
perience on Physicians” Chinical Decision-
Making,” paper prepared under contract to
the Office Technology Assessment, U.S.
Congress, Washington, DC, 1993,
Goldman, E., Director Risk Management,
University of Michigan, Aom Arbor, Michi-
gan, Ml, personal communication, Feb. 17,
1994

Goldschmide, P. G, “Can Practice Guide-
lines Reduce Malpractice Claims?” (com-
ment), Journal of the American Medical
Association 267(19):2602-2603, May 20,
1992,

Goold, S. D, Lecturer, Department of Inter-
nal Medicine, Umversity of Michigan, Ann
Arbor Mi, personal commmmication, Oct. 1,
1693,

Goold, S. D., Hofer, S, Zimmerman, M. A.,
et al., “Measuring Physician Attitudes Pos-
tulated To Influence Practice Style,” Ab-
stracts in Clinical Research 40:613A, 1992.
Goyert, G. L., Bottoms, §. F., Treadwell,
M. C., et al., “The Physician Factor in Cae-
sarean Birth Rates,” New England Journal
of Medicine 320011):706-709, Mar. 16,
1989

Gronfein, W. P, and Kinney, E. D., “*Centrol-
ling Large Malpractice Claims: The Unex-
pected Impact of Damage Caps,” Jouwrnal of
Health Politics, Policy and Law 16(3):
441-483, fall 1991

Gross, J., Manager, Clinical Quality Im-
provement, University of California at Da-
vis Medical Center, Sacramento, CA, per-
sonal communication, Nov. 16, 1993.
Grumbach, K., Peltzman-Rennie, D, and
Luft, 4. S., “Charges for Obstetric Liability
Insurance and Discontinuation of Obstetric
Practice in New York,” prepared under con-
tract for the Office of Technology Assess-

83.

84.

85

6.

87,

g8.

90.

91.

References | 169

ment, U.S. Congress, Washington, DC,
Dec. 7, 1993,

Haas, J. S., Udvarhelyi, S., and Epstein,
A. M., “The Effect of Health Coverage for
Uninsured Pregnant Women on Maternal
Health and the Use of Caesarean Section,”
Journal of the American Medical Associa-
ton 270{ 1 361 <64, July 7, 1993,

Hall, M. A., Professor of Law and Public
Health, Wake Forest University School of
Law, Winston-Salem, NC, personal com-
munication, Feb. 24, and Mar. 17, 1994,
Hall, M. A., “The Effect of Insurance Cover-
age Law on Defensive Medicine,” prepared
under contract to the Office of Technology
Assessment (Springfield VA: National
Technical Information Service, Aug. 25,
1993},

Hall, M. A_, **The Defensive Effect of Medi-
cal Malpractice Policies in Malpractice Liti-
gation,” Law and Contemporary Problems
J4¢2) 119-145, spring 1991,

Hall, M. A, “The Malpractice Standard Un-
der Health Care Cost Contamment,” Law,
Medicine, & Health Care 17:347, 1989.
Hall, F. M., Storella, J. M., Silverston, D, et
al, “Nonpalpable Breast Lesions: Recom-
mendations for Biopsy Based on Suspicion
of Carcinoma at Mammography,” Radiolo-
gy 167:353-358, 1988.

Harvard Law Review, “Rethinking Medical
Malpractice Law in Light of Medicare Cost-
Cutting (note),” Harvard Law Review
94: 1004-1022, March 1985.

Health Insurance Association of America,
Source Book of Health Insurance Data:
1992 (Washington, DC: Health Insurance
Association of America, 1992).

Heland, K., Associate Director, Departinent
of Professional Liability, American Coliege
of Obstetricians and Gynecologists, Wash-
ington DC, personal communication, Nov,
29, 1993,

Hemenway, D., Killen, A, Cashman, S§. B,
et al., “Physicians Responses {o Financial
Incentives: Evidence from a For-Profit Am-



170 | Defensive Medicine and Medical Maipractice

93.

94.

85,

96.

97.

98.

99.

100.

101.

bulatory Care Center,” New England Jour-
nal of Medicing 322(1 3): 1059-1063, 1990

2. Hickson, G. B., Altemeier, W. A, and Perrin,

1. M., “Physician Reimbursement by Salary
or Fee-for-Service: Effect on Physician
Practice Behavior in a Randomized Pro-
spective Study,” Pediatrics 80:344-350,
1987,
Hillman, B.1, Joseph, C. A, Mabry, M. R.,
et al., “Frequency and Costs of Diagnostic
Imaging in Office Practice—A Comparison
of Self-Referring and Radiologist-Referring
Physic ians,” The New England Journal of
Medicine 323723} 1604-1608, Dec. 6, 1990.
Hirshield, E. B., @ *Should Practice Parame-
ters Be the Standard of Care i Malpractice
Litigation?” Jownal of the American Medi-
cal Association 266(20):2886-2891, Nov.
27, 1991
Hirshfeld, Jr., J. W, “Low Osmolality Con-
trast Agents—Who Needs Them?” New
England Journal of Medicine 326(7):482-
&4, Feb. 13, 1991.
Hodson, J. D., “Medical Malpractice: ‘Loss
of Chance’ Causality,” American Law Re-
poris, 4th Ed., vol. 54, sees. 2-6 (Rochester,
NY: Lawyers Cooperative Publishing,
1987).
Hoey, J., Eisenberg, J. M., Spitzer, W. O, et
al., “Physician Sensitivity to the Price of
Diagnostic Tests: A U.S.-Canadian Analy-
si8,” Medical Care 20:302-07, March 1982,
Holder, A. R., Medical Malpractice Law,
2nd Ed. (New York: John Wiley and Sons,
1978).
Holzer, J. F., “The Advent of Clinical Stan-
dards for Professional Liability,” Quality
Review Bulletin 16(2):71 -79, February
1990,
Hyams, A., Brandenburg, J., Lipsitz, 8., et
al., “Practice Guidelines and Malpractice
Litigation,” report prepared for the Physi-
cian Payment Review Commission, Wash-
mgton, DC, Jan. 25, 1994,
[nstitute of Medicine, Guidelines for Clini-
cal Practice: From Development to Use

102.

103.

104.

103.

106.

167,

108.

109,

114

i1

112

{Washington, DC: National Academy Press,
1942}
Institute of Medicine, Medical Professional
Liability and the Delivery of Obstetrical
Care (Washington, DC: National Academy
Press, 1989).
Jacobson, P. D., “Who Decides Whe Gets
Low-Osmolar Contrast,” Diagrostic Imag-
ing 13(4).77-84, April 1991,
Jacobson, P. D., and Rosenqguist, C.J., “The
Introduction of Low Osmolar Contrast
Agents in Radiclogy: Medical, Economic,
Legal, and Public Policy Issues,” Journal of
the American Medical Association 260:
1586-1592, Sept. 6, 1988,
Iacobson, P. D., and Rosenquist, C. J., “The
Diffusion of Low Osmolality Contrast
Agents; Technological Change and Defen-
sive Medicine,” prepared under contract {or
the Office of Technology Assessment, U.S.
Congress, Washington, DC, November
1993,
Kakalik, J., and Pace, N., Costs and Com-
pensation Paid in Tort Litigation {Santa
Monica, CA: Rand Corp., 1986).
Kalton, G., and Kasprzyk, ., “The Treat-
ment of Missing Survey Data,” Survey
Methodology 12: 1-16, 1986.
Kaynor, M., Underwriting Manager, Har-
vard Risk Management Foundation, Cam-
bridge, MA, personal communication, Aug,
8, 1993,
King, J. H., The Law of Medical Malprac-
tice, 2nd Ed. (St. Paul, MN: West Publishing
Company, 1986).
King, J. H., “Causation, Valuation, and
Chance in Personal Injury Torts Involving
Preexisting Conditions and Future Conse-
quences,” The Yale Law Journal #0: 1353-
1397, 1981.
King, J. H., Jr., “In Search of a Standard of
Care for the Medical Profession: The Ac-
cepted Practice Formula,” Fanderbill Law
Review 28(6j: 1213-1276, 1973,
Kington, R. §., School of Medicine, Univer-
sity of California, Los Angeles, CA, “Li-



113

114.

115.

116.

119.

ability and the Practice Patterns of Obstetri-
cians and Gynecologists,” draft working
paper provided to the Office of Technology
Assessment, March 1994,

Kinney, E., and Wilder, P, “*Medical Stan-
dard Setting in the Current Malpractice En-
vironment: Problems and Possibilities,”
University  of California/Davis Law Review
22(2p:421-450, 1989,

Kish, L., Survey Sampling (New York, NY:
Wiley, 1965).

Kladiva, S., Assistant Director for Health
Financing Issues, Human Resources Divi-
sion, General Accounting Office, U.S. Con-
gress, Washington, DC, personal commu-
nication, Sept. 30, 1993.

Kleinman, K., “PSRO: Malpractice Liabil-
ity and the Impact of the Civil Immumity
Clause,” Georgetown Law Jowrnal 62:
1499-1513, 1974.

. Kemn, E. L., and Graubard, B. 1, “Epidemio-

logic Studies Utilizing Surveys: Account-
ing for the Sampling Design,” American
Journal of Public Health 81: 1166-1173,
1991,

. Kraus, 1.F. “"Epidemiology of Head Injury,”

Head Infury, 3rd Ed., P.R. Cooper (cd.)

{Baltimore, MD: Williams & Wilkins,
1993},
Kravitz, R. L., Rolph, 1. E., and McGuigan,

K., “Malpractice Claims Data as a Quality
Improvement Tool: I. Epidemiology of Er-
ror in Four Specialities,” Journal of the
American Medical Association 266(15):
2087-2092, Qct. 16, 1991,

120. LaCava, F. W., “*The Roles of Legal Counsel

121,

in Hospital Risk Management,” Quality Re-
view Bulletin 11(1) :20-24, January 19835,
Langa, K. M., and Sussman, E. I, "The Ef-
fect of Cost-Containment Policies on Rates
of Coronary Revascularization in Califor-
nia,” New England Jowrnal of Medicine
329124 1784-1789, Dec. 9.1993.

122. Law, S., “A Consumer Perspective on Medi-

cal Malpractice,” Law and Contemporary
Problems 49¢(2):305-32(} spring 1986,

123,

124.

125,

126.

127,

128.

129,

130.

131.

References | 171

Lawthers, A., Locahio, A, Laird, N., et al.,
“Physicians Perceptions of the Risk of Be-
ing Sued,” Jouwrnaf of Health Politics,
Policy, and Law 17(3):463-482, 1992,
Levy, P'. 5., and Lemeshow, S, Sampling of
Populations (New York, NY: Wiley, 1991 ).
Lewin-VHI, Inc. “Estimating the Costs of
Defensive Medicine,” report prepared for
MMI Companies, Inc., Fairfax, VA, Jan. 27,
1993

Linn, L. S, Yager, 1., Leake, B. D, et al,,
“Differences in the Numbers and Costs of
Tests Ordered by Internists, Family Physi-
cians, and Psychiatnsts,” inguiry 21(3 )
266-275, fall 1984.

Litan, R.E. {cd.}, Verdict Assessing the Civil
Jury System (Washington, DC: The Brook-
ings Institution. 1 993},

Localio. A. R., Lawthers, A. G., Bengtson,
I. M., et al., “Relationship Between Mal-
practice Claims and Caesarean Delivery,”
Jowrnal of the American Medicaf Associa-
tion 269¢3):366-373, lan. 20, 1593,
Localio, A. R., Lawthers, A. G, Bengston,
J. M., et al.. “The Relationship Between
Malpractice Claims Risk and Cacsarean De-
livery,” report prepared for the Agency for
Health Care Policy and Research, Public
Health Service, U.S. Department of Health
and Human Services, Grant No. R03 HS
07070-01, Rockwiile, MD, Sept. 12,1991,
Localio, A. R., Lawthers, A. G., Brennan,
T. A, et al.. "Relation Between Malpractice
Claims and Adverse Events Due to Negli-
gence: Results of the Harvard Medical Prac-
tice Study IIL." New Fngland Journal of
Medicine 325:245-25 1, July 25, 1991,
Localio. A. R., Weaver, 8. L.. Landis. J. R, et
al.. “Clinical Decision-Making on Adverse
Events in Medical Care: Measuring Agree-
ment and Implications for Professional Li-
ability.” Final Report for the Agency for
Health Care Policy and Research, U.5. De-
partment of Health and Human Services,
Grant No. RO1 HS07067-01, Washington,
BC, July 38, 19893



72|

132.

Defensive Medicine and Medical Malpractice

Lomas, L, Anderson, G. M., Domnick-
Picrre, K., et al, “Do Practice Guidelines

Guide Practice?” New England Journal of

Medicine 321 (19): 1306-1311, Nov. 9,1989.

133. Long, MLJ, Cummings, K. M., and Frisof,

134.

135.

136.

137.

138,

139.

140.

141.

K. B., “The Role of Perceived Price in Physi-
cians’ Demand for Diagnostic Tests,” Medi-
cal Care 21:243, 1983,
Louisell, D. W., William, H., Medical Mal-
practice, vol. 1, sec. 9.05 (New York, NY:
Mathew Bender& Co. Inc., 1993).
Luft, H. S., “Variations in Clinical Practice
Patterns,” Archives of Internal Medicine
1437105 1861-1862, October 1983,
Luft, H. S., “How Do Health Maintenance
Organizations Achicve Their ‘Savings’
Rhetoric and Evidence,” New England
Journal of Medicine 298: 1336-1343, June
15, 1978,
Lundberg, 1., Deputy General Counsel, Re-
gents of the University of California, Oak-
land, CA, personal communication, Octo-
ber 1993 and Dec. 21, 1993,
Macario, A., Roizen. M. F., et al,, “A Tale of
Three Cities: Has Reassessment of Preop-
erative Laboratory Testing Changed the
Test-Ordering Patterns of Physiclans?”
Journal of Surgical Gynecology and Obstet-
rics {forthcoming) as cited in Lewin-VHI,
Inc., “Bstimating the Costs of Defensive
Medicine,” report prepared for MMI Com-
panies, Inc., Fairfax, VA, Jan. 27, 1993,
MacCoun, R.J.,, Lind, E. L., Hensler, D. R,
et ab., Alfernative Adjudication: An Evalua-
tion of the New Jersey Automobile Arbitra-
tion Program {Santa Monica, CA: RAND
Corp., 1988).
Manning, W. G., Leibowitz, A, Goldberg,
G. A, etal, “A Controtled Trial of the Effect
of a Prepaid Group Practice on Use of Ser-
vices,” New England Journal of Medicine
310: 1305-1510, Jan. 7, 1984,
Marion Merrell Dow, Inc., “Managed Care
Digest: HMO Editien,” monograph, Kansas
City, MO, 1993,

142,

143.

144.

145,

Markowitz, R., President, Federation of
Jewish Philanthropies Service Corporation,
personal communication, Feb. 7, 1594,
Marsh, F. H., “Health Care Cost Contain-
ment and the Duty To Treat " The Journal of
Legal Medicine 6(2): 157-190, 1985
Marton, K. L, Sex, Jr.,, H. C., Wasson, }., et
al., “The Clinicat Value of the Upper Gas-
trointestinal Tract Roentgenogram Series,”
Archives of Internal Medicine 140:191-5,
198100,

May, M. L., and Stengel, D. B., “Who Sues
Their Docters? How Patients Handle Medi-
cal Grievances,” Law and Society Review
24(1): 105-119, 1990,

146. McClure, J. D., “The Distress of Intemnship:

147.

148.

149.

150.

151.

152

Causes and Prevention,” New England
Journal of Medicine 312(7):449-452, Feb-
ruary [985.

McCormick, B., “Public Access To Data
Bank Dropped, Likely To Resurface,”
American Medical News 36(43): 10, Nov.
15, 1993,

McCormick, B., “Reformers Willing, Crit-
ics Wary on Alternative Tort System,”
American Medical News 36:63-67, Apr. 26,
1993.

McCormick, B., “In Face of Doctor On-
slaught: Enterprise Liability Backers Stand
Firm,” American Medical News 36(1):
35-37, June 21, 1993

McCormick, C. T., McCormick on Evi-
dence, 3rd Ed., (Lawyers Edition), E. Cleary
(cd)), (St. Paul, MN: West Publishing Co.,
1984).

McMahon, M. J., “Medical Malpractice:
Measure and Elements of Damages in Ac-
tions Based on Loss of Chance™ American
Law Reports, 4th Ed., vol. 81, sees. 1-20
{Rochester, NY: Lawyers Cooperative Pub-
tishing, 1990).

Medical Board of California, “Medical
Board "92: MBC Annual Report 91/92 Fis-
cal Year,” Sacramento, CA, 1992.



153,

154.

155.

156.

157.

158,

160,

161.

162,

163.

Medical Board of California, "MBC Com-
plaint Process,” information sheet, Sacra-
mento, CA, April 1991,

Medical Mutual Insurance Company of
Mame, “Participatory Risk Management
Program,” Portland, ME, 1993,

Mehiman, M. 1., “Assuring the Quality of
Medical Care: The Impact of Outcome Mea-
surement and Practice Standards,” Law,
Medicine, & Health Care 18¢4).368-384,
winter 1990,

Mehta, C. R., Patel, N. R, and Gray, R., “On
Computing Exact Confidence Intervals for
the Common Odds Ratio in Several 2 x 2
Contingency Table 3,” Jowrnal of the Ameri-
an Statistical Association 80:96%-973,
1985,

Meiethoefer, B. 8., Court-Annexed Arbitra-
tion in Ten District Courts (Washington,
DC: The Federal Judicial Center, 1990).
Metzloff, T. B., “Defensive Medicine and
the Use of Medical Technology: Physician
Involvement in Medical Malpractice Litiga-
tion,” prepared under contract for the Office
of Technology Assessment, U.S. Congress,
Washington, DC, January 1994.

. Metzloff, T. B., “Altemative Dispute Reso-

lution Strategies in Medical Malpractice,”
Alaska Law Review 9(2):429-457, 1992,
Meyer, J. E., Eberlein, T., Stomper, P, et al,
“Biopsy of Occult Breast Lesions: Analysis
of 1261 Abnormalities, 7 Journal of the
American Medical Association 263(17):
23412343, May 2, 1990.

Mitler, F. H., and Harrison, A., “Malpractice
{iability and Physician Autonomy,” The
Lancet 342:973-975, 1993,

Miller, M. E., Zuckerman, S., Gates, M.,
® 'How Do Medicare Physician Fees
Compare with Private Payers?” Health Care
Financing Review 14:25-39, 1993

Mills, D. H., Medical Director, Professional
Risk Management Corporation, Long
Beach, CA, personal communications, Oct.
2 and 29, and Nov. 5and 9, 1993,

[64.

165,

166.

167.

168.

165,

170,

171.

172.

References | 173

Minnesota, State of, Minnesota Health
Rights Act: Conference Committee Report
on HF No. 200, Conference Report (St
Paul, MN: 1992).

Montague, 1., “Breaking the Bank? MDs
Say NPDB Needs Screening,” Hospifals &
Health Networks 67(20):51, Oct. 20, 1993,
Morlock, L. L., and Malitz, F. E., “Short-
Term Effects of Tort and Administrative Re-
forms on the Claiming of Behavior of Pri-
vately Insured, Medicare, Medicaid and
Uninsured Patients,” prepared under con-
tract for the Office of Technology Assess-
ment, U.S. Congress, Washington, DC,
Sept. 30, 1993,
Mortock, L. L., and Malitz. F. E., “Bo Hospi-
tal Risk Management Programs Make a Dif-
ference?: Relationships Between Risk Man-
agement Program Activitics and Hospital
Malpractice Claims Experience,” Law and
Contemporary Problems 54(2): 1-22, spring
1991,

Morreim, E. H., “Cost Constraints as a Mal-
practice Defense,” Hastings Center Report
18¢1}:5-10, February-March 1988,
Morreim, E. H., “Cost Containment and the
Standard of Medical Care,” California Law
Review 75:17 19-1763, 1987.

Morse, W., Health Insurance Specialist, Di-
vision of Medical Services Payment, Bu-
rean of Policy Development, Health Care
Financing Agency, U.S. Department of
Health and Human Services, Washington
DC, personal communication, Aug. 4, 1993,
National Association of Insurance Commis-
sioners, Malpractice Claims: Medical Mal-
practice Closed Claims, 1975-1978 {Brook-
field, WI: National Association of Insurance
Commissioners, 1980).

National Cancer Institute, National Insti-
tutes of Health, U.S. Department of Health
and Human Services, Bethesda, MD,
“Statement: Breast Cancer Screening,” Dec.
3.1993.



174 | Defensive Medicine and Medical Malpractice

173.

174,

175.

176.

177.

178.

Nelson, C. R., and Startz, R, “The Distribu-
tion of the Insirwmental Variables Estimator
and lts -Ratio When the Instrument Is a
Poor One, = Journal of Business Review
630 1) pt 2§ 125-8 140( 1990).

*“"No-Fault Malpractice Reform: An Un-
proven Rx for Medical lLiability,” State
Health Notes 15(177).:4-5, April 4, 1994,
Noren, I, Frazier, T., Aliman, L, et al,,
“*Ambulatory Medical Care: A Comparison
of Internists and Family Practitioners,” New
England Journu!l of Medicine 302(1):11 -16,
Jan. 3, 1980,

Nye, D. 1., Gifford, I>. G., Webb, B. L, et al,
“The Causes of the Medical Malpractice
Crisis: An Analysis of Claims Data and In-
surance Company Finances,” Georgefown
Law Journal 76: 1495-13561, April 1988,
Oh, H. L, and Scheuren, F. J., *Weighting
Adjustment for Unit Nonresponse,” lncom-
plete Data in Sample Surveys: Theory and
Biblivgraphies, W.GG. Madow, I. Olkin, and
D.B. Rubin {eds. ) {New York, NY: Academ-
i Press, 1983),

Ohio Law Journal, ‘causation in Medical
Malpractice: A Modified Valuation Ap-
proach {(note),” Ohic Law Journal 50:469-
485, 1989

179. Peters, 1. D, Attorney, Charfoos and Chris-

180.

181.

182.

183,

tensen. Detroit, M1, personal communica-
tion, Mar, 3, 1993,

Peters, J. ., Nerd, S. K., and Woodson,
R. D, “An Empirical Analysis of the Med:-
cal and Legal Professions’ Experiences and
Perceptions of Medicat and Legal Malprac-
tice,” University of Michigan Journal of
Law Reform 19(3):601-636, spring 1986,
Physician Insurers Association of America,
“Medication Error Study,” monograph,
Lawrenceville. NJ, June 1993,

Physician Insurers Association of America,
“Lung Cancer Study,” monograph, Lawren-
ceville, NJ, January 1992

Physician Insurers Association of America,
“Colon Cancer Study,” monograph, Law-
renceville, NI, May 1991,

184,

185,

186,

187.

188,

189,

190. @ *Physicians,

192.

193,

104,

195,

Physician insurers Association of America,
“Breast Cancer Study,” monograph, Law-
renceville, NJ, March 1990.

Physician Insurers Association of America,
A Comprehensive Review of the Alternatives
to the Present System of Reselving Medical
Liability Claims, Lawrenceville, NJ, 1989,
Fhysician Insurers Association of America,
“Pata Sharing Reports, Cumulative Re-
ports, Jamuary 1, 1985-June 30, 1989
monograph, Lawrenceville, NJ, 1989,
Physician Payment Review Commission,
unpublished data on average per-service
Medicare reimbursement rates supplied by
Chris Hogan, Principal Policy Analyst, per-
sonal communication, Washington, DC,
1994

Physician Payment Review Commission,
Annual Report 1992 (Washington, DC:
1992).

Physician Payment Review Commission,
Annual Report 1989 {Washington, DC: Phy-
sician Payment Review Commission,
1989},

Surgeons, etc~—Standard of
Care” {See¢ 205}, American Jurisprudence
2nd. Ed., vol. 61 (Minneapolis, MN: West
Publishing Company, 1981)

. Posner, J. R., @ "Trends in Medical Malprac-

tice Insurance, 1970- 1985,” Law and Con-
temporary Problems 49(2):37-56, spring
1686,
Prospective Payment Assessment Commis-
sion, unpublished data supplied by Deborah
Williams, Sentor Policy Analyst, personal
communications, Jan. 21 and Feb. 3, 1994,
Research Triangle Institute, SUDAAN. Re-
lease 5.50 (Research Triangle Park, NC:
F992),
Reynolds, R. A., Rizzo, J. A., and Gonzalez,
M. L., “The Cost of Medical Professional Li-
ability,” Journal of the American Medical
Association 257¢201:2776-2781 , May
22/29, 1987
Rice, T. H., “"The Impact of Changing Medi-
care Reimbursement Rates on Phvsiclan-in-



duced Demand,” Medical Care 21 :803-815,
1983.

196. Risk Management Foundation of the Har-
vard Medical Institutions, Inc., Forum {pub-
lished bumonthly).

197. Risk Management Foundation of the Har-
vard Medical Institutions, Inc., “Malprac-
tice Insurance Program: Information Book-
let, 1993 -1994,” Cambridge MA, 1993.

198. Rock, S. M., “Malpractice Premiums and
Primary Caesarean Section Rates in New
York and Hlinois, Public Health Reports
103¢5):459-463, September-October 1988,

199. Rosenblatt, R., ™ Raticning Normal® Health
Care: The Hidden Legal Issues,” Texas Law
Review 59: 1401-1418, 1981.

200. Rosenfield, H., Voter Revelt, “California
MICRA: Profile of a Failed Experiment in
Tort Law Restrictions,” Los Angeles, CA
{no date).

2061, Rubsamen, D., “Who Benefits When Mal-
practice Case Qutcome Ends i a Hung
huy?” Physician Financial News 10¢21 ):
29, Dec, 15, 1992,

202. Saks, M., "Do We Really Know Anything
About the Behavior of the Tort Litigation
System-—and Why Not?” University of
Pennsylvania Law Review 4(140j:1147-
1292, 1992,

203. SAS Institute, Inc., SAS, Release 6.03 {Cary,
NC: 1988).

204, Schwartz, J. 8., Ball, 1. R, and Moser, R. H.,
“Safety, Efficacy, and Effectiveness of Clin-
ical Practice: A New Initiative,” Annals of
Internal Medicine 96:246-47, February
1982

205. Schwartz, M., Martin, S. G, Cooper, D. D,

et al., “The Effect of a Thirty Percent Reduc-

tien 1n Physictan Fees on Medicaid Surgery

Rates in Massachusetts,” dmerican Journal

of Public Health 71 :370-375, 1981,

Schwartz, W. B., and Mendelson, D. N,

“Physicians Who Have Lost Their Malprac-

tice Insurance,” Journal of the American

Medical Association 262( 10} 1335-1341,

Sept. 8, 1989,

206.

References | 175

. Schwartz, W. B., and Mendelson, . N,
“The Role of Physician-Owned Insurance
Companies in the Detection and Deterrence
of Negligence,” Journal of the American
Medical Association 262(10): 1342-1346,
Sept. 8, 1989.

208, Scitovsky, A. A, “The Use of Medical Ser-
vices Under Prepaid and Fee-for-Service
Group Practice,” Social Science and Medi-
cine 15: 107-116, 1981.

20%a. Shapiro, R. 8., et al., “A Survey of Sued and
Nonsued Physicians and Suing Patients,”
Archives of Internal Medicine 149:21 90-96,
October 1989,

209. Shmanske, S., and Stevens, T., @ "The Perfor-
mance of Medical Malpractice Review Pan-
els, " Journal of Health Politics, Policy and
Law 11 (3):525-335, fall 1986.

210, Sloan, . A., Bovbjerg, R. R, and Githens,
P. B, Insuring Medical Malpractice (New
York, NY: Oxford University Press, 1991 3.

211. Smarr, L., Executive Director, Physician’s

Insurance Association of America, Wash-

ington, DC, personal communication, Mar.

3, 1994,

Smith, G., Maine Medical Association,

Manchester, ME, personal communication,

Nov. 23, 1993,

Staiger, D., dsymptotic for Instrumental

Variables Regressions with Weakly Corre-

lated Insiruments, Working Paper (Boston

MA: National Bureau of Economic Re-

search, July 1993).

214. State of Florida Health Care Cost Contain-
ment Board, Joint Ventures Among Health
Care Providers in Florida, vol. 11 (Tallahas-
see, FL: 1991 ).

215, Stolt, R., Attorney, Lipman & Katz, Augus-
ta, ME, personal comnmmication, June 24,
1992.

216, Stuller, 1., “Settling for ‘Bearable Unhappi-

ness, < Aeross the Board 1993, pp. 17-22.

Tan, M. W., and Bierman, E., “Shoulder

Dystocia/Erb’s  Palsy Claims,” Forum

14(5); 13-15, November 1993,

212

213.

217.



176 |

218

219.

220.

221,

222,

223.

224.

225,

226.

221,

228.

Defensive Medicine and Medical Malpractice

Tancredi, L. B, M. D, }. D, Private Consul-
tant, New York, N. Y., persenal communica-
tien, April 1994

Tancredi, L.R. “Identifying Avoidable
Events in Medicine,” Medical Care
12:935-943, 1974,

Taneredi, L. R., and Bovbjerg, R. R, @ "Re-
thinking Responsibility for Patient Injury:
Accelerated-Compensation Events, A Mal-
practice and Quality Reform Ripe for a
Test,” Law and Contemporary Problems
$4¢2): 147-178, spring 1991.

Tancredi, L. R, and Bovbjerg, R. R., “Creat-
ing Ouicomes-Based Systems for Quality
and Malpractice Reform: Methodology of
Accelerated-Compensation  Events,” Mil-
bank Quarterly 70: 183-216, 1992,

Taragin, M. 1, Willett, L. R, Wilczek, A. P,
et al., “The Influence of Standard of Care
and Severity of Injury on the Resolution of
Malpractice Claims,” Annals of Imernal
Medicine 117(9):780-784, Nov. 1, 1992,
Thomasson, G., Vice-President, Medical
Risk Management, COPIC, personal com-
munication, Feb, |8, 1994,

Thorton, L., Supervising Investigator, Cen-
tral Complaint and Investigation Control
{Unit, Medical Board of California, Sacra-
mento, CA, personal communication, Dec.
28,1993,

Tierney, W. M., Miller, M. E., and McDo-
nald, C. 1., “The Effect on Test Ordering of
Informing Physicians of the Charges for
Quipatient Diagnostic Tests,” The New Eng-
land Journal of Medicine 322(21):14499-
1504, May 24, 1390.

Todd, J. S., “Reform of the Health Care Sys-
tem and Professional Liability,” New Eng-
land Journal of Medicine 329¢23):1733-
1734, Dec. 2, 1993,

Todd, J. S.. “Only Parameters Will Give
MDs Needed Flexibility {1988 Top Stories;
The Year-in review) (interview),®’ American
Medical News 32¢1); 15, col. |, Jan. 6, 1989,
Ulsaker, 8., Counsel and Graham, T., V.P.
Actuarial, Division of Medical Services,
The St. Paul Fire and Marine Insurance

229.

230.

231

J
fE)
t

233,

234

235,

236.

Company, St. Paul, MN, personal commu-
nication, Apr. 1, 1994,

U.S. Congress, General Accounting Office,
Medical Malpractice: Maine’s Use of Prac-
tice Guidelines To Reduce Cosis, Report No.
GAO/HRD-94-8 (Washington, DC: U.S.
Government Printing Office, October
1993).

U.S. Congress, General Accounting Office,
Medical Malpractice: MedicarelMedicaid
Beneficiaries Account for a Relatively Small
Percentage of Malpractice Losses, GAO/
HRD-93-126 (Washington, DC: U.S. Gov-
ernment Printing Office, August 1993).
1.8, Congress, General Accounting Office,
Medical Malpractice: Alternatives fo Liti-
gation, GAO/HRD-92-28 (Washington,
DC: U.S. Government Printing Office, Jan-
uary 1992).

. 1.8, Congress, General Accounting Office,

Practice Guidelines: The Experience of
Medical Specialty Societies Report No.

GAQ/PEMD-91-1 I (Washington, DC: U.S.

Government Printing Office, February

1991).

13.8. Congress, General Accounting Office,

Medical Malpractice: Few Claims Resolved
Through Michigan’s Voluntary Arbitration

Program, GAO/HRD-91-38 (Washington,

DC: 1.8, Government Printing Office, De-
cember 1 990}

U1.S. Congress, General Accounting Office,

Medical Malpractice: A Framework for Ac-

tion, GAO/HRD-87-73 (Washington, DC:

U.8. Government Printing Office, May

1987).

U.S. Congress, General Accounting Office,

Medical Malpractice: Characteristics of
Claims Closed in 1984, GAO/HRD-87-55

{Washington, DC: U.S. Government Print-

ing Office, Aprit 1987).

U.S. Congress, Office of Technology As-

sessment, fmpact of Legal Reforms on Med-

ical Maualpractice Costs-Background Pa-

per, background paper for OTA’s Proiect on

Defensive Medicine and Medical Malprac-

tice, OTA-BP-H-119 (Washington, DC;



237,

238,

239,

240.

241.

242,

U.S. Government Printing Office, October
1993).

U.S. Congress, Office of Technology As-
sessmient, personal communications with J.
Crist, Vice President, American Health Care
Systems lnsurance Management Services,
San Dicgo, CA; R, Mayagi, Director of Le-
gal Medical Services and Legal Counsel,
Kaiser Permanence Northwest Region, Port-
fand, OR; S. Fillimore, Director of the De-
partment of Quality Management, Universi-
ty Hospital & Clinics, Portland. OR; B.
Wheatley, Risk Manager, Good Samaritan
Hospital, Portiand, OR; and P. Yeats, Assis-
tant Administrator, Willamette Falls Hospi-
tal, Oregon City, OR, January through July
1993,

U.S. Congress. Office of Technology As-
sessment, Does Health Insurance Make a
Difference-Background — Paper,  back-

ground paper for OTA’s Project on Technol-
ogy. Insurance, and the Health Care System,
OTA-BP-H-99 {Washington, DC: U.S.
Government Printing Office, September
1992),

U.S. Congress, Office of Technology As-
sessment, Do Medicaid and Medicure Pa-
tients Sue More Often Than Other Pa-
tients?-Background Paper {Washington,
DC: Angust 1992)

U.8. Congress, Office of Technology As-
sessment, Evaluation of the Oregon Medic-
aid Proposal (Washington, DC: U.S. Gov-
eranment Printing Office. May 1992).

U.S. Congress, Senate, Committee on La-
bor and Human Resources, Agency for
Healihy Cure Policy and Research Reautho-
rization Act of 1992, Commitiee Report, Se-
rial No. [02-426 (Washington, DC: Govern-
ment Prmting Office, 1992).

LS. Consumer Product Safety Commis-
sion, unpublished data on head injuries
caused by consumer products (exchuding
motor vehicles and public transportation)
that were treated in emergency rooms, sup-
plied by Kathryn Wallace, Congressional

243,

244,

245,

246.

247.

248.

249,

References | 177

Relations Specialist, Bethesda, MD, per-
sonal communication, 994,
1J.S. Department of Health, Education and
Welfare, Secretary’s Commission on Medi-
cal Malpractice, Repot-t of the Secretary’s
Commission  on Medical Malpractice,
DHEW Publ. No. {O5) 73-88 (Washington,
DC: U5, Government Printing Office,
1973).
U.S. Department of Health, Education and
Welfare, Secretary’s Commission on Medi-
cal Malpractice, Appendix: Report of the
Secretary’s Commission on Medical Mal-
practice, Reports. Studies, and Analysis,
DHEW Publ. No. (OS) 73-89 (Washington,
DC: U.S. Government Printing Office,
1973}
U.S. Department of Health and Human Ser-
vices, Office of Inspector General, Finan-
cial Arrangements Between Physicians and
Health Care Businesses, prepared by Rich-
ard P. Kusserow, Inspector General, QOAl-
12-88-01410 {Washington, DC: U.S. Gov-
ermnment Printing Office, 1989).
U.S. Department of Health and Human Ser-
vices, Public Health Service, Health Re-
sources and Services Admimstration, Office
of Communications, “National Practitioner
Data Bank Announces New Practitioner
Statement Feature,” HRSA Note, Mar. 31,
1994,
U.S. Department of Health and Human Ser-
vices, Public Health Service, Health Re-
sources and Services Administration, Bu-
reau of Health Professions, Division of
Medicine, Council on Graduate Medical
Education 4th Report fo Congress and the
Department of Health and Human Services
Secreiary (Rockvilie, MD): January 1994).
U.S. Department of Health and Human Ser-
vices, Public Health Service, National Insti-
tutes of Health, National Cancer Institute,
“Cancer Facts,” information sheet, Bethes-
da, MD), October 1993,
.S, Department of Health and Human Ser-
vices, Public Health Service, Agency for



178 | Defensive Medicine and Medical Malpractice

Health Care Policy and Research, AHCPR:
Purpose and Programs (Rockville, MD:
September  1990).

250. U.S. Department of Health and Human Ser-

vices, Public Health Service, Centers for
Disease Control and Prevention, National
Center for Healtls Statistics, Division of Vi-
tal Statistics, Natal, Marriage, and Bivorce
Statistics Branch, *Advance Report of Ma-
ternal and Infant Health Data from the Birth
Certificate, 1991, Monthly Vital Statistics
Report, Torthcoming 1994, supplied by Sel-
ma M. Taffel, Statistician, Qctober 1943,

251, Wadlington, W., Waltz, J. R_, and Dworkin,

R. B., Lew and Medicine {Mineola, NY: The
Foundation Press, inc., 1980).

252. Wagner, L., “Defensive Medicine: Is Legal

Protection the Only Motive?” Modern
Healthcare 22(14):26-28,30, Sept. 10, 1990,

253, Weiler, P. C., Medical Malpractice on Trial

(Cambridge, MA: Harvard University

Press, 1991).

254, Weiler, P. C., Hiatt, H. H., Newhouse, 1. P, et

255.

al., 4 Measure of Malpractice (Cambridge,
MA.: Harvard University Press, 1993).
Weinrib, E.J., “Understanding Tort Law,”
Valparaiso University Law Review 23(3):
485-526, 1989.

256. Wertman, B. G., Sostrin, 8. V., Pavlova, Z.,

et ab., “Why Do Physicians Order Laborato-
ry Tests? A Study of Laboratory Test Re-

257.

258.

259.

264,

261.

262.

quest and Use Patterns,” Journal of the
American Medical Association 243(20):
2080-2682, May 23-30, 1980.
Wilensky, G. R., and Rossiter, L. F., “The
Relative Importance of Physician-Induced
Demand for Medical Care,” Milbank Quar-
terly 61 (2):252-277, spring 1983,
Williams, S. V., Eisenberg, I. M., and Pas-
cale, L. A., “*Physicians” Perceptions About
Unnecessary Diagnostic Testing,” Inguiry
19¢4):363-70, winter 1982.
Young, M. 1., Lisbeth, F. S, Eisenberg, J., ¢t
al., “Do Cardiologists Have Higher Thresh-
olds for Recommending Coropary Arterio-
graphy Than Family Physicians?” Health
Services Research 22:623-35, 1987,
Zuckerman, S., @ Medical Malpractice:
Ciaims, Legal Costs, and the Practice of De-
fensive Medicine,” Health Affairs 3(3): 128-
133, fail 1984.
Zuckerman, S., Norton, S., and Wadler, B,
A State-Based Survey of Malpractice Pre-
miums: Implications for Medicare Physi-
cians Paymeni Policy, Report 6090-02
(Washington DC: The Urban Institute,
March 1993).
Zweig, F. M., and Witte, H. A., “Assisting
Judges in Screening Medical Malpractice
Guidelines for Health Care Litigation,”
Journal on Quality Improvement 19(8):342-
354, August 1993,



A

ACC. See American College of Cardiology

Accelerated compensation events, 15, 18, 19,88,
89,90-91

ACES. See Accelerated compensation events;
Avoudable classes of events

ACOQG. See American College of Obstetricians and
Gynecelogists

ACS. See American College of Surgeons

Acule myocardial infarction, 105

ADR. See Alternative dispute resolution

Agency for Health Care Policy and Research, 18,
83, 142 1435, 149

Alg%n{)aqtive dispute resolation, 13-14, 82, 84.87, 89,
JU-73

AMA. See American Medical Association

AMA" SSMLP. See American Medical Association/
Specialty Society Medical Liability Project

American College of Cardiology. 3-6, 8, 50, 38, 96,
166-117

Ar%%rican College of Emergency Room Physicians,

American College of Obstetricians and Gynecolo-
gist, 5-6, &, 43, 50, 56, 58, 63, 65, 71, 96,
106-117, 144

American College of Surgeons, 5-6, 8, 50, 56, 58,
63,65, 96, 106-117

American Health Care Systems. Inc.. 32-33

American Medical Assoctation, 30, 145, 47-48, 150,
156-160

American Medical Association/Specialty Society
Medical Liability Project, 14, 84,86-87

AM 1. See Acute mvocardial mfarction

‘Arbitration. See Alternative dispute resolution

Archer, Bill, 2, 95

Arizona
pretrial screening studies, §1

Avoidable classes of events. See accelerated com-
pensation events

ndex

B

Baldwin, Laura Mae, 9, 68-65.70, 97
Birth-related injuries, 14-15, &8, §89
Bovbicrg, Randall, 96

Breast biopsy, 24-25

Brigham and Women's Hospital, 24-25
Bush, George, 2

c
Caesarean delivery, 2,5,8, 11,68,81, 105, 129, 131
California, 28-29, 49.80-81, 87, 105, 149-150
Cancer, 9.24-25, 31-32
Cardiologists. See American College of Cardiclogy.
Case studies
methodology’, 43
use of low osmolality contrast agents. 1 (3, 71-74
Channeling arrangements, 87
Clinical practice guidelincs, 2, 12-13, 17-18.8]1-84,
87,92, 142-150
Climeal scenario surveys
Duke Law Journal study. 49-50, 51-52
Classman survey of New Jersey physicians. 9.
65-66
methodology, 41-42
OTA surveys. 3-6,8, 50, 52-65
Congressional Sunbelt Caucus. 95
Conventional malpractice reforms
compensation guideines, 11-12
description, 2, 11-12, 78-79.92
direct malpractice costs impact, 81
low-income plaintiffs and, 76, 77
muiiistate data. 79, 133:141
policy option, 16-17
pretrial screening studies, 81, 133-141
pm-defendant bias, 76
single-state studies, 79-81, 133-141
smail muliistate studies, 79-81. 133141
Cost Consciousness scale. 109

179



180 | Defensive Medicine and Medical Malpractice

Cost of defensive medicine
Caesarean delivery in a complicated labor
example, 129, 131
cost containment and practice guidelines, 148-149
“customary practice” standard, 149
estimate surveys, 128-132, 156-16%
head injury example, 5, 131-132
Lewmn-VHI, Inc. estimates, 48, 160-161
Reynolds and colieagues estimates, 47-48,
136-160
“Customary practice” standard, 149

D
Definitions of defensive medicine
benefit or hartn to the patient and, 22-2536
categories of defensive medicine, 23-24
examples, 24-25
conscious versus unconscious practice, 2, 22, 36
definitions other than OTA’s, 23
Lewmn-VHI, Inc. definition, 48
OTA defimition, 1,3,21-22,85-96
primary versus sole motivation, 22,36
probability of disease and medical consequences,
25-26
Delayed diagnosis
breast mabignancy claims, 24-25
Diagnostic x-rays - see X-rays
Dingell, John D., 2,95
Direct physician survevs
methodology, 4, 41, 43
findings, 4,43-46
poor response rates, 47
Discomfoert with Clinical Uncertainty scale, 109
Duke Law Journal Project
findings, 50
methodology, 5, 4§-42
structure, 49-50
Darenberger, Sen. Dave, 2,95

E

Economic issues. See Cost of defensive medicine;
Financial consequences of malpractice suits

Eliastam, 13}

Enterprise liability, 13, 18,82,87-88,93

Epstein, A. and McNetil, B., 48-49

Erb’s palsy study, 32

"Ertor in judgment” rule, 143

Expert witnesses, 30,83, 143

F

Fallure-to-diagnose clamms, 30-31
Family practitioners, 35,9,29,69.71,
Federal Rules of Evidence

“leamned treatise”™ exception, 144
Fee-for-service system
health care reform and, 2, 15,91-92
fower diagnostic testing use in, 104
Financial consequences of malpractice suits. See
also Cost of defensive medicine
income loss, 27-28
malpractice premiums and, 29, 159
malpractice reporting systems and, 10,28-29
misperceptions about, 28
Florida, 14-15,29, 82,88,89.96-97, 147
FPs. See Family practitioners

G

Glassman, P., 4,9,65-66,69

Goold, Susan, 108-109

Graduate medical education, 33-36
Grassley, Sen. Charles E., 2

Gronfein, and Kinney, 79-80

Grumbach and Luefi, 69,71,97
Guidelines. See Clinical practice guidelines

H

Harvard Medical Institutions, 33

Hatch, Sen. Orrin, 2,95

Hawail, 81

Head injuries, 5, 130, 131-132

Health care reform, 2, 15-16,91-92,93

Health Insurance Association of Amenca, 131
Health maintenance organizations, 15,31,87, 105
HMOs. See Health maintenance organizations
Hospitals, 32-34

I

indrana, 79-80

Informed consent, 32-33
ischemic heart discase, 105

i

Jacobson, P. and Rosenquist, C. 10,71-74

Joint Commission on Accreditation of Health Care
Crganizations, 32

K

Kaiser Foundation, 80

Kennedy, Sen. Edward M., 2,95
Kington, R., 7}

Kinney. See Gronfein and Kinney

L

“Leamed treatise”™ exception, 143-144
Legal standard of care, 30-32, 142-145
Lewin-VHI, Inc., 48, 160-161



Localic R, 25,8, 11,6881

LOCAs. See Low osmolality contrast agents
"Ioss of chance” doctrine, 31-32

Low osmolality contrast agents, 10,72.74

M

Maine, 12,82-84, 109, 146-147, 148

Malpractice reform. See Reforms

Mammograms, 24-2583

Managed competition, 15,92

Maryland, 148

Massachusetts, 105

Medical Injury Compensation Reform Act, 80-81

Medical Insurance Exchange of New Jersey, 65-66

Medical Liability Demonstration Project, 12,82-84,
146-147, 148

Medicare Act, 146

Medicare reimbursement rates, 132

Methodelogy of studies. See also Study evidence
be?gz?rai model of physician test ordering,

case studes, 43
clinical scenario surveys, 3-6, 8, 41-42
direct physician surveys, 41
“prompting” issue, 41,6374
statistical analyses, 42-43
for this report, 95-100
Mever, 1., 24-25
MICRA. See Medical Injury Compensation Reform
Act
Minnesota, 82, 147-148
Multistate studies of malpractice reform, 79-81,
133-141

N

National Ambulatory Medical Care Survey, 158

National Cancer Institute, 83

National Center for Heslth Statistics, 131

Nationa! Electronic Injury Surveillance System, 132

National Health Interview Survey, 131, [32

National Practitioner Data Bank, 10,28, 29

Negative defensive medicine, 3,5,9,69,71

Neurological injuries. See afso Head injuries, 88, 89

Neurosurgeons, 123-124

New Jersey, 9, 4, 9,65-66,69

New York, 2.5, 8, 11, 28,68-69,71,81, 105

No-faylt malpractice reform proposals, 14-15,
18-19,82, 88-91,93

Nonclinical factors in physicians’ resource USC,
104-103

NPDB. See National Practitioner Data Bank

Index | 181

0

OB/GYNSs. See Obstetricians/gynecologists

Obstetric claims. See aiso Caesarean delivery, 4.8,
68-69,90

Obstetricians/gynecologists. See alse American
College of Obstetricians and Gynecologists, 5,9,
29.69,71, 125-126

OTA clinical scenario surveys, 5-6,50,52-65,67,
106-111, 113-114, 118-127, 130-132

P

Patient Compensation Funds, 79-80
PCFs. See Patient Compensation Funds
Physician Payment Review Conunission, 132
Physician test ordering surveys, 48-49
Physiciang’ attitudes, 2,9-10,26-32,37, 104-105,
108-109, 127
Physicians’ Insurance Association of America,
24-25
Policy options, 16-19
Positive defensive medicine studies, 2, 5, 8-9, 11,
68-69,81
Pretreatment arbitration agreements. See Voluntary
binding arbitration
Pretrial screening studies, 81, 133-141
Project structure
advisory panel, 96
background papers, 97
clinical scenario surveys, 96
contract papers, 97, 100
empirical research in addition to clinical scenario
surveys, 96-97
planning workshop, 95-96
report review process, 97
workshep participants, 98-99
“Prompting” issue, 41,63,74
Prospective Payment Assessment Commission,
132
Prostate specific antigen test use, 9
Psychological consequences of malpractice suits, 29

Q

Quality assurance
influence on defensive medicine, 32-33

R
Reforms
alternative dispute resolution, 13-14, 82, 84-87,
89,90,91,92.93
clinical practice guidelines, 12-13, 81, 82-84,92,
142-150
conventional, 11-12, 76-81



182 | Defensive Medicine and Medical Malpractice

enterprise liability, 13, 18, 82, 87.88.,93
health care reform considerations, 15-16,91-92
newer reforms, 83-91
no-{alllt compensation, 14-15, [8-19, 82, §8-91,
“Relative avoidability” concept, 90
Residency training. See Graduate medical education
"Respectable minority” rule, 143
Reynolds R., 47-48, 156-160
Risk management, 32-33
Risk Management Foundation, 32
Robert Wood Johnson Foundation, 9,68-69,70
Rosenquist. See Jacobson and Rosenquist

S
Secretary’s Commission on Medical Malpractice, 23
Shoulder dystocia study, 32
Single state studies of malpractice reform, 79-81,
133-141
SMS survey. See Secipeconomic Monitoring System
survey
Socioeconomic Monitoring System survey, 156-157
Sources of defensive medicine, 26-36
St. Paul’s Fire and Marine Insurance Company, 30
Stanford Umiversity Medical Center Emergency
Department, 25
Statistical analyses
common hypothesis, 67
methodology, 4, 42-43
multivariate analyses, 42
negative defensive medicine studies, 9, 69, 71
OTA clinical scenario surveys, 114-115
positive defensive medicine studies, 68-69
StatXact-Turbo software, 115-116
Study evidence. See afso Methodology of studies
case study of LOCAs, 71-74
clinical scenario surveys, 5-0, 8, 49-67
direct physician surveys, 4,43-47

~

45 GOVERNMMENT PRINTING OFFICE 7904301 -804/t 7414

physicians’ reasons for ordering tests and
procedures, 48-4%
specific measures, 1§3-114
statistical analyses, 67-71
survey-based estimate of cost, 47-48
Study summaries
conclusions, 74
methodelogy, 41-43
study evidence, 43-74
SUDAAN software, 113-117
Surgeons. See also American College of Surgeons,
121-122
Survival rates, 31-32

T

Tort reform. See Reforms

Traditional reforms, See Conventional malpractice
reforms

1]
University of California, 87

v

Vermont, 82, 48

Virginia, 14-15,88-89

Voluntary binding arbitration, 13-14,84-86

w
Washington State, 4,8,68-69, 105
Wickiine v. State of California, 149-150

X
X-rays
criteria for when not to obtain cervical spine
x-ray, 2, 5, 25, 82-83, 130-132

Y
Youngberg v.. Romeo, 149



